




0. 24 
—— 
‘unds; 
O Pay 

bank 


t had 
Nat, 


Om by 
min. 
“ment 
3, und 
Price 
press 
ealty, 
nh the 
lowa, 


1 dis- 
lared 
8 de. 
Oo an 
jate’s 
other 
lould 
mpel 
8 to 
etter 
eirs, 
iy. — 


- The 
who 
has 
hase 
not 
ince, 
or.— 


| ac- 
the 
, the 
nine 
aim 
tled 
ind, 
the 
d in 
. V, 


rom 
all 
set- 
1} of 
ake 
be 


2.— 


. of 
rith 
the 
eir 
y it- 
ion 
lis- 
rix 
vit- 
the 


49, 
ed 
352 
on 
eir 
nt 
lat 





— 





‘ranged under heads and subheads. 









Vol. 42 


CENTRAL LAW JOURNAL. 





511 








Central Law Journal. 


ST. LOUIS, MO., JUNE 19, 1896. 














_— 


Our subscribers will, doubtless, be pleased 
fo learn that we have prepared and will, in a 
few days, be ready to issue, an index-digest, 
mbracing vols. 3) to 41 inclusive of this 
JournAL, being from July, 1890, to Jan. 1, 
1896. It will follow and be supplementary 
othe larger index-digest of vols. 1 to 30, 
snd the two together will constitute a com- 
plete index-digest of all the volumes to Jan- 
wry 1st, 1896. The supplemental digest has 
been carefully frepared, the subjects ar- 
Those 
who have the unbound numbers of the Jour- 
yaL covered by the supplementary digest will 
do well to have them bound and supply them- 
selves with the digest. In no volumes, we 
dare say, will the important substantive law, 
for the period of time covered by this digest, 
be found so fully and satisfactorily covered. 





Ina recent issue we called attention to 
some late cases on the subject of the consti- 
tutionality of acts prohibiting barbering on 
Sunday. (42 Cent. L. J. 473.) To these 
may be added the case of Ex parte Jentzsch, 
since decided by the Supreme Court of Cali- 
fornia. Thé court there held the statute un- 
constitutional, upon much the same ground 
as the Missouri and Illinois courts, viz. : 
that such enactment is special or local legis- 
jation, within the purview of the constitution. 


The case of Crain v. United States, re- 
cently decided by the Supreme Court of the 
United States, afforded Mr. Justice Peck- 
ham an opportunity to show that he is imbued 
with the more liberal and modern idea, which 
discourages mere technical defenses in crim- 
inal cases, without impairing the protection 
of substantial rights of defendants. That 
case was an appeal from a conviction under 
the United States statutes for preparing 
papers, containing fictitious statements with 
forged signatures, and transmitting them to 
the commissioner of pensions for the purpose 
of defrauding the United States through an 
unfounded claim for a pension. It was held 
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by the Supreme Court of the United States 
that, before a conviction of an infamous 
crime can be affirmed, it must appear from 
the record that the accused was called upon 
to plead or did plead to the indictment. The 
court held that this is a matter of substance 
and not merely of form; that ‘‘due process 
of law’’ requires that an accused plead 
or be ordered to plead, or, in a proper case, 
that a plea of not guilty be entered for 
him, before his trial can rightfully proceed ; 
that the record of his conviction must show 
distinctly, and not by inference merely, that 
every step involved in due process of law, 
and essential to a valid trial, was taken in the 
trial court; otherwise the judgment will be 
erroneous. Justices Peckham, Brewer and 
White dissented. from the opinion of the 
court. The following language of Mr. Jus- 
tice Peckham is well worth perusal: ‘‘Ata 
certain period of English history, when an 
accused person had no right to be represented 
by counsel, and when the punishments for 
crimes were so severe as to shock the sense 
of justice of many judges who administered 
the criminal law, it was natural that tech- 
nical objections which, perhaps, alone stood 
between the criminal and the enforcement of 
a most severe, if not cruel penalty, should be 
accorded great weight, and that forms and 
modes of procedure, having really no con- 
nection with the merits of a particular case, 
should be insisted upon as a sort of bulwark 
of defense against prosecutions which might 
otherwise be successful, and which at the 
same time ought not to succeed. These 
times have passed, and the reasons for the 
strict and slavish adherence to mere form 
have passed with them. 

In this case there cannot be a well founded 
doubt that the defendant was arraigned, and 
pleaded not guilty. The presumption of 
that fact arises from a perusal of the record, 
and it is, as it seems to me, conclusive. 
There is no presumption in favor of defend- 
ant upon a criminal trial excepting that of 
innocence. Error in the record is not pre- 
sumed, but must be shown. A presumption 
that proper forms were omitted is not to be 
made. There must be at least some evidence 
to show it. And yet, because the record 
fails to make a statement in terms that the 
defendant was thus arraigned and did so 
plead, this judgment is to be reversed, and 
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that, too, without an allegation, or even in 
pretense, that the defendant has suffered an 
injury by reason of an alleged defect of the 
character in question. I think such a result 
most deplorable.’’ 








NOTES OF RECENT DECISIONS. 


ConstiTuTIONAL Law — MorteaGe—Ex- 
TENDING Time FoR RepDEeMPTION.—The Su- 
preme Court of Montana decides in State v. 
Gilliam, 44 Pac. Rep. 394, that Act July 1, 
1895, extending the time for redemption of 
premises sold on mortgage, merely operates 
upon the remedy and does not impair the 
obligation of contracts, within the inhibition 
of the State and federal constitutions, follow- 
ing the decisions of the Kansas and Oregon 
courts in Beverly v. Barnitz, 42 Pac. Rep. 
731, and State v. Sears, 43 Pac. Rep. 482, 
which are upheld by the following decisions 
of the United StatesSupreme Court: Sturges 
v. Crowninshield, 4 Wheat. 122; Bronson v. 
Kinzie, 1 How. 311; Terry v. Anderson, 95 
U. S. 628; Antoni v. Greenhow, 107 U. S. 
769, 2 Sup. Ct. Rep. 91; Insurance Co. v. 
Cushman, 108 U. S. 51, 2 Sup. Ct. Rep. 236; 
Morley v. Railway Co., 146 U.S. 162, 13 
Sup. Ct. Rep. 54; Ogden v. Saunders, 12 
Wheat. 215; Louisiana v. New Orleans, 102 
U. S. 203; Curtis v. Whitney, 13 Wall. 68; 
Edwards v. Kearney, 96 U. S. 595; Seibert 
v. Lewis, 122 U. S. 284, 7 Sup. Ct. Rep. 
1190; Clark v. Reyburn, 8 Wall. 318; Von 
Hoffman v. City of Quincy, 4 Wall. 535; 
Teal vy. Walker, 111 U. S. 242,4 Sup. Ct. 
Rep. 420. 





PARTNERSHIP — JDISSOLUTION — RECEIVER 
—Sa_e.—An interesting point of partnership 
law was decided by the Supreme Court of 
California recently in the suit of Wulff v. 
Law. The action arose out of a suit for dis- 
solution of a partnership between one Par- 
sons and Wulff. Wulff applied for a writ of 
certiorari to review an order of Judge Law, 
directing a sale of the partnership property 
in the handsof a receiver. Itwas contended 
by Wulff that until the entry of a decree dis- 
solving the partnership the court had no au- 
thority to order a sale of the partnership 
business, but the Supreme Court decided 
against this contention, and denied the ap- 








— 


plication of Wulff. On this point the court 
said: ‘‘A litigous partner, by means ip. 
cident to litigation, might be able to delay 
the entry of a decree of distribution for years, 
and thereby encompass the utter destruction 
of the entire partnership assets, and it would 
seem, in the interests of parties having claims 
upon these assets, that a court of equity was 
vested with the right to give relief by convert. 



















ing them into money.’’ The court com. 
mented upon the srall number of authorities 
which had been cited on the point involved, 
In all the cases found, however, the court 
held itself possessed of the power to sell, by 
reason of an actual necessity of sale, in order 
that the assets might be preserved to the final 
good fortune of the interested parties. There 
was no more reason for a sale in those cases, 
said the supreme court, than in the case at 
bar. ‘‘The assets of the present partner- 
ship,’’ says the opinion, ‘‘are rapidly depre- 
ciating in spite of the exercise of skill and 
care in their management, and it would ap- 
pear to be a mere matter of time when they 
will be wholly lost. We conclude that the 
facts in the present case are such that a 
power of sale in the court pendente lite ex- 
isted.”’ 


>’ 





CromnaL Law—Misconpuct oF CounseL 
—Witness.—In State v. Hatcher, 44 Pac. 
Rep. 584, decided by the Supreme Court of 
Oregon, it appeared that on the trial of an 
indictment for murder, defendant’s counsel 
in their argument maintained that deceased 
was killed while attempting to commit 4 
forcible felony on defendant’s wife. The 
prosecuting attorney denied the contention, 
and in his closing argument said that there 
were but three witnesses to the homicide, de- 
fendant, his wife and deceased; that the 
State could not call the wife as a witness, 
but that defendant could produce her; that 
her testimony would have been adverse to 
defendant, otherwise he would have called 
her; and that his failure to do so was proof 
that her testimony would have been unfavor- 
able to him. It was held that since the wife 
cannot, under the statute, be compelled to 
become a witness for her husband, and the 
record is silent as to whether she had given 
her consent thereto, the remarks of the prose- 
cuting attorney constituted reversible error. 
On this point the court says: 
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The defendant’s counsel objected to this language, 
for the reason that the absence of the defendant’s 
wife was no evidence of his guilt, but, the objection 
having been overruled, an exception was allowed. As 
an excuse for the use of the language complained of 
itisinsisted that it was provoked by the argument of 
the defendant’s counsel in which they claimed that 
the felony attempted by the deceased on the defend- 
ant’s wife was forcible, which fact was denied by the 
prosecutifig attorney. The privilege of counsel, as 
the representative of a party, to address the jury 
upon the evidence introduced at the trial of a cause 
has become firmly fixed in our jurisprudence. It is 
the duty of the advocate, as an officer of the court, to 
present tothe jury a word panorama of the facts 
proven before them, and in doing so he is often liable 
to paint in too glowing colors the scenes that are most 
favorable to the party whom he represents, or shade 
in deepest black those views that seriously affect the 
adverse party. Having done so, the court, out of a 
spirit of fairness to each side, often permits the oppos- 
ing counsel to answer such an argument, which he 
frequently does by shifting the scenes, hoping there- 
by to be able to obliterate or distort the picture so 
presented, and exhibit to the jury an entirely differ- 
ent view of the evidence. Inthis the party whose 
counsel provoked the reply can find no just cause of 
complaint. Mr. Elliott, in his work on Appellate 
Procedure (section 672), speaking on this subject, 
says: ‘‘Where the opposite counsel provokes the 
misconduct of his adversury, and opens the door to 
improper argument, he cannot, as a general rule, suc- 
cessfully complain of the error which he himself in- 
yited.””,. This rule, however, can be invoked only in 
favor of an argument based on the facts introduced in 
evidence. 1 Thomp. Trials, § 978; State v. Abrams, 
ll Or. 169,8 Pac. Rep. 327. If counsel, in argument, 
go outside the record, and comment on facts not in 
evidence, the proper method of correcting the error 
is by objection to the misconduct, and an exception 
to the court’s ruling, if permitted; but the miscon- 
duct of one party will not authorize the other to com- 
mitalike error. In this case it clearly appears from 
the language complained of that the prosecuting at- 
torney did not predicate his argument upon any dis- 
puted fact, but sought to invoke inferences and pre- 
sumptions of law from the failure of the defendant to 
produce his wife as a witness. Such failure did not 
tend to show that the felony attempted by the de- 
ceased was not forcible, and hence the argument can- 
not be excused or justified upon the theory that it 
was provoked by that of the defendant’s counsel. The 
rule is universal that itis error to allow an attorney 
in argument, over his adversary’s objection, to go 
outside the evideace, and comment on facts assumed 
to have been proven, and that an exception to the ac- 
tion of the court in permitting it will be reviewed on 
appeal. Elliott, App. Proc. § 672; Proff. Jury, § 250. 
In Tenny v. Mulvaney, 8 Or. 513, Lord, C.J., in dis- 
cussing this question, says: “It is held to be the 
strict duty of the court to arrest an argument not 
based on evidence. And, if objection be made to this 
course of argument, it is error for the court to per- 
mit it, and a new trial will be granted.” It has been 
held, however, that no error could be predicated 
Upon an objection to such misconduct unless the 
court was requested torule thereon. State v. Lee 
Ping Bow, 10 Or. 27; State v. Anderson, Jd 448; State 
Vv. Drake, 11 Or. 896, 4 Pac. Rep. 1204; State v. Abrams, 
supra. All the authorities agree that it is within the 
discretion of the trial court to supervise the argu- 
Ment of counsel, to limit its duration, and to say what 








comments upon the facts introduced in evidence shall 
be permitted or prohibited; and it is only when this 
discretion is abused that appellate courts will inter- 
fere, but there is an irreconcilable. conflict of judicial 
opinion as to what constitutes an abuse of such dis- 
cretion. In Mereer vy. State, 17 Tex. App. 452, the 
prosecuting attorney maintainedin argument that it 
was within the power of the defendant to produce his 
wife as » witness in his behalf, while the State was 
powerless to call her as a witness against him, and 
that the aefendant’s failure to produce his wife as a 
witness was corroborative of the incriminating evi- 
dence appearing against him. An objection to this 
language having been made, and an exception al- 
lowed, it was held on appeal that, the defendant’s 
wife having been within reach of the process of the 
lower court, the prosecuting attorney was justified in 
the use of the remarks complained of, and that the 
court did not errin relation thereto. In Long v. State, 
56 Ind. 182, the defendant having failed to testify in 
his own behalf, counsel for the State, in making the 
closing argument, said: “It is true, gentlemen of the 
jury, the evidence in this case is not as clear as it might 
be. There were but two parties to the transaction. 
You have heard the evidence of one of them. We would 
have been pleased to have heard from the other, to 
see what light he could have thrown upon this trans- 
action.”’ An objection to this language having been 
sustained, the court admonished the counsel that the 
failure of the defendant to testify in his own behalf 
was a subject not to be referred to before the jury, 
and also instructed the jury that they should pay no 
attention to what had been said concerning it. The 


‘defendant, having been convicted, appealed, and the 


court, in reversing the judgment, held that a violation 
of the statute which provided that the failure of a 
defendant, in a criminal action, to testify, should not 
be the subject of comment before the jury, was not 
cured by an instruction to disregard the improper 
language of counsel. In State v. Degonia, 69 Mo. 
485, the prosecuting attorney, in his closing argu- 
ment, commented on the fact that the defendant had 
not called as witnesses his two brothers, who had 
been indicted as accessories, but, the court having 
promptly rebuked the counsel, and commanded him 
to keep within the record, it was held on appeal that 
the error was cured. It will thus be seen that the 
courts are not in harmony upon the question of the 
proper method of correcting the error caused by the 
misconduct of counsel in the argument of a cause. 
If the rule announced in Mercer v. State, supra, is to 
prevail. and such argument as there used is permis- 
sible, the remarks of the prosecuting attorney in the 
case at bar were improper for two reasons: First, 
the record fails to disclose that the defendant’s wife 
was, at the time of the trial, within the reach of the 
process of the court; and, second, it is also silent as 
to whether she had consented to become a witness 
for her husband, for without such consent upon her 
part she could not be compelled to testify. Hill’s 
Ann. Laws, Or., § 13866. In criminal actions the ac- 
cused shall, at his own request, but not otherwise, be 
deemed a competent witness, provided his waiver of 
said right shall not create any presumption against 
him; but when he offers himself as a witness he be- 
comes subject to the ordinary rules of cross-examina- 
tion. Jd. § 1865; State v. Abrams, supra. If no pre- 
sumption of the defendant’s guilt can be invoked by 
reason of his failure to testify in his own behalf, 
how can such a presumption be created by his failure 


_to produce his wife as a witness, when she cannot be 


compelled to testify without her consent? If the de- 
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fendant in a criminal action, by becoming a witness in 
his own behalf, thereby consents to his wife’s testi- 
mony, and is obliged to produce her to rebut an al- 
leged presumption of his guilt, what an anomalous 
position he would be placed in if, after having called 
her as a witness, she should refuse to testify for him. 
Her refusal in such case would doubtless be con- 
strued by the jury as evidence of her knowledge of 
his guilt, when perhaps, her real motive for refusing 
to testify was to secure his conviction of a felony for a 
selfish purpose, and thus make her silence serve the 
purpose of the incriminating evidence, which she is 
prohibited by statute from giving. The case of Mer- 
cer v. State, supra, is notin point, for no such pre- 
sumption or inference as the prosecuting attorney 
sought to apply can be indulged in under a statute 
like ours and it was error to permit his argument to 
go to the jury under the sanction of the court. 





Acciwent InsurANcE—DeaTH From ‘‘Tak- 
ING Porson.’’—In Travelers’ Ins. Co. v. 
Dunlap, it is held by the Supreme Court of 
Illinois that an accident insurance company, 
whose policy insures against death from in- 
juries through ‘‘external, violent and acci- 
dental means,’’ unless it is caused from ‘‘tak- 
ing poison,’’ ‘‘suicide,’’ etc., is liable for 
death from the accidental taking of poison. 
The court says: 


It is settled by the judgments below that the death 
of the insured was caused by accident. Mistaking a 
bottle of carbolic acid for peppermint, which he 
wished to take for some ailment, he poured a portion 
of the acid into a glass of water, drank it, and died 
from the poison. The only question presented for 
our decision is, is the appellant exempted from lia- 
bility on the ground that the insured died from “‘tak- 
ing poison” within the meaning of the policy? Ap- 
pellant contends that it is so exempt by the terms of 
the contract; that the term ‘“‘taking poison,” as used 
in the policy, and according to its ordinary significa- 
tion, includes accidental, as well as intentional taking; 
and cites Pollock v. Accident Assn., 102 Pa. St. 230, 
which so holds. Appellee, however, contends, and in 
this she is supported by the appellate and circuit 
courts, that the words “taking poison,” as employed 
in the policy, and in view of the rules of construction 
applied by the courts to such instruments, mean the 
voluntary, intentional taking of poison, and do not in- 
clude cases of accidental poisoning; and counsel con- 
tend that this court has, in effect, so decided in Healey 
v. Accident Assn., 133 Ill. 556, 25 N. E. Rep. 52. 
While the precise point here at issue was not dis- 
cussed in the opinion in the Healey Case, yet it was 
involved in the decision, and is within the reasoning 
there employed. The leading cases on this subject 
were reviewed in the Healey Case, including Paul v. 
Insurance Co.,112 N. Y. 472,20 N. E. Rep. 347, and 
Pollock v. Accident Assn., 102 Pa. St. 230, and it was 
then said: ‘While we recognize the high ability of 
the court in which the case (the Pennsylvania case) 
was decided, we are not disposed to follow the rule 
there adopted. We think the rule established by the 
Court of Appeals of New York one better calculated 
to carry out the true intention of the parties when 
the contract of insurance was entered into, and one, 
too, more nearly in harmony with the current of au- 
thority bearing on the question.” See also Pickett vy. 





Insurance Co., 144 Pa. St. 79,22 Atl. Rep. 871; Men. 
neilley v. Assurance Corp. (N. Y. App.), 43 N.E, 
Rep. 54. We are inclined to the opinion that the term 
“taking poison’ would also, in common parlance, 
when used without any qualifying words, be under- 
stood to mean an intelligent and conscious act. If, ip 
speaking of the cause of the death of another, we 
should say, ‘‘He took poison,”? we would most com- 
monly be understood to mean that his act in taking 
poison was intentional, rather than accidental, and it 
would hardly be deemed necessary to say ‘he inten- 
tionally took poison ;” and if it were designed to avoid 
such understanding, we would naturally say ‘he ae- 
cidentally took poison,” or would use some other 
qualifying words indicating that the act was acei- 
dental, or its cause doubtful or unknown. It must, 
however, be conceded that the meaning of the term 
in the respect mentioned is not free from doubt. 
Able and learned arguments have been made on each 
side of the question by counsel, and cases are cited 
showing that courts of high authority do not agree on 
the subject. It would, therefore, seem to be emi- 
nently proper in such a case to apply the well-known 
rule of construction applicable to such instruments, 
that where there is doubt or uncertainty as to the 
meaning of the terms employed, the language, being 
that of the insurer, must be liberally construed in 
favor of the insured, so as not to defeat, withouta 
plain necessity, his claim, to indemnify which, in 
making the insurance, it was his object to secure, 
Healey v. Accident Assn., supra; Insurance Co. vy. 
Scammon, 100 Ill. 644; May, Ins. § 175. Counsel for 
appellant insist that, using their own language: “An 
exception from an accident policy can only be of 
some accident otherwise included within it; for, if 
the cause of injury or death be not accidental, itis 
manifestly not within the scope of the policy at all. 
Hence, an exception of ‘taking poison’ means, ex vi 
termini, the exception of an accidental taking of 
poison.” It is clear, however, that the so-called “ex- 
ception” is something more than a mere exception 
excluding what would otherwise be included as acci- 
dents, for suicide-by a sane person could not be said 
to be an accident, yet it, with other causes of death 
and injury not accidental, are embraced in the excep- 
tion. Itis also said that the term “taking poison” 
cannot be limited in its meaning to the intentional 
taking of poison, for the reason that death so caused 
is covered by the clause relating to suicide, and to so 
construe it would give no force whatever to the words 
“taking poison.”’ Counsel are mistaken also in this 
contention. When the entire provision in which 
those words occur is considered, it is too clear for 
argument that it is recognized that death may result 
wholly or partially, directly or indirectly, from volun- 
tarily taking poison, without any suicidal intent; and 
that death so caused, while excepted from the risks 
covered by the policy, would not be so excepted by 
the suicide clause. Besides, different kinds of acci- 
dents and injuries not resulting in death caused by 
the voluntary taking of poison might be excluded 
from such risks by this provision. It would not be 
difficult for the insurer to use language which, in re- 
spect to the question here under consideration, would 
be free from doubt. A policy of insurance should 
not be so framed as to be susceptible of one construc- 
tion in the hands of the soliciting agent, and of quite 
a different one in the hands of the adjuster. 





MASTER AND SERVANT—TRADE SECRETS— 
DeTENTION OF EmpLoyer’s Booxs.—The Su- 
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preme Court of Pennsylvania holds, in Demp- 
sey v. Dobson, 34 Atl. Rep. 459, that a car- 
pet manufacturer has aright to the continued 
use, in his own business, of recipes for mix- 
ing colors, prepared by an employee whose 
duties require him to prepare mixtures of 
colors which will reproduce the shades indi- 
cated by designs submitted to him, and to 
enter the recipes in a book furnished for that 
purpose, and which are necessary for the 
immediate manufacture of the carpet de- 
signed, and its subsequent reproduction. 
And that where a color mixer in a carpet 
manufactory, without the knowledge of his 
employers, entered the recipes in his own, 
instead of his employers’, color books, and, 
on the employee’s discharge, his employers, 
believing the books their own, refused to let 


the employee take them away, the jury should 


be instructed, in gn action by the employee 
for the detention, that the value of the reci- 
pes could not be considered in estimating the 
damages, and that, in considering violence in 
the detention as an element of damages, they 
must consider the negligent conduct of the 
employee, and that his employers were led 
thereby to believe that he was carrying away 
thei: own books. Upon the law of the case 
the court says: 


The designer and the color mixer, like the printer 
and the weaver, are employed, and their wages ad- 
justed, with reference to their skill and experience in 
the department of work to which they are assigned. 
They are not independent contractors, producing de- 
signs or shades of color by a secret process of their 
own, which they sell, as patterns or colors, to the 
manufacturer for a fixed price; but they are em- 
ployees, bringing their skill and experience, in the 
use of the materials furnished by their employer, into 
his service, for his benefit in the production of his 
goods. The designs and recipes so made for him are, 
as between his employees and himself, his, for the 
purposes of his own manufacturing business. Even 
ifhis employee had obtained letters-patent for his 
formula, protecting himself thereby against the pub- 
lic, still the employer’s right to continue its use would 
be protected by the United States courts. Solomons 
vy. U. S., 187 U. S. 342, 11 Sup. Ct. Rep. 88. The same 
conclusion was reached by this court in Slemmer’s 
Appeal, 58 Pa. St. 155, where we said: “If one em- 
ployed by another, while receiving wages, experi- 
ments at the expense of his employer, constructs an 
invention and permits his employer to use it without 
compensation paid or demanded, and then obtains a 
patent, a license to the employer to use the patent 
will be presumed.”? But this case is much stronger 
than that of one who obtains a patent, as in Slemmer’s 
Case, for here the experiments resulting in the reci- 
pes were not only made at the expense of the em- 
ployer, but for him, and with a view to the immediate 
use of their results in his business. It was the sole 





and only purpose for which the color mixer was em 
ployed and paid. 

In the manufacture of carpets, the spinning of the 
yarn is no more a part of the process than is the 
preparation of the colors to be made use of in work- 
ing out the pattern. The fact is that the spinner and 
the weaver, the color mixer and the printer who uses 
the colors, are all alike in their relation to their com- 
monemployer. The labors of all are necessary to the 
production of a carpet, and the results of the labor of 
all belong to the employer, who pays for the labor. 
The recipes prepared by the color mixer, for the use 
of his employers in the manufacture of their carpets, 
belonged to them, so far, at least, as to give them the 
right to continue the use of the various colors and 
shades produced by them. ‘I'he plaintiff had a right 
if he chose so to do, to preserve them for his own use 
in the future; but his right was not an exclusive one. 
It was his duty, by virtue of his employment, and by 
reason of the relation his work bore to his employers’ 
business, to enter all these recipes in his employers’ 
color book; for none of the patterns of carpet manu- 
factured during the twenty years of the plaintiff’s 
service could be reproduced without the use of the 
same recipes, for the preparation of the colors to be 
employed, that had been used when the pattern was 
first produced. This duty, to putit in the mildest 
form, the plaintiff had improperly neglected. His 
employers were left under the belief that their color 
books had been used, and that the books he was 
attempting to carry away were, in every sense of the 
word, their own property. Had this been true, their 
conduct in requiring him to leave them in the mill 
would have given the plaintiff no cause of action. In 
respect to this subject the mistake under which they 
labored was due to the plaintiff’s failure in duty as 
anemployee. He had pushed the blanks furnished 
to him to one side, and had used only his own, and 
had left his employers in ignorance of his conduct. 
Now, let it be conceded that the books he was attempt- 
ing to carry away were his own. It is, nevertheless, 
true that they contained the only record of the recipes 
used in the mill for twenty years, and that these reci- 
pes were a part of the stock in trade of his employers. 
Not, perhaps, the particular copy of them which the 
plaintiff had entered in his own books, but the pro- 
cesses and combinations they represented, belonged, 
for the purposes of their business, to them; and, as 
between him and them, they had a right to some rec- 
ord or register of recipes. 

If the plaintiff had a right to recover in this action, 
because of the ownership of the books in which the 
recipes had been entered, and the manner of their 
detention, when he attempted to take them away, the 
jury should have been instructed that the value of the 
recipes were not to be considered in estimating the 
damages. As between these parties, as we have al- 
ready said, the plaintiff had no exclusive right to 
them. It was his duty, as a color mixer, to enter 
each formula in his employers’ book. They hada 
clear legal right to the knowledge which such a record 
would afford them, and the copies they have made 
from his books should have been made for them by 
the plaintiff, as the several colors were compounded 
during his long term of service. The plaintiif’s claim 
for damages must rest on the fact that he owned the 
books that were kept from him. In addition to this, 
anything in the manner of the detention that shows 
un ry viol or disregard for the sensibilities 
or the self-respect of the plaintiff may be considered. 
But the jury should be told, in this connection, that 
they should also consider the conduct of the plaintiff, 
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his disregard of his duty and his instructions in mak- 
ing no entries in his employer’s color books, and his 
failure to disclose this fact to them, and leaving them 
under the honest belief that he was removing from 
their mill their own color books. 





CaRRIERS OF PasseNGERS—BaGGaGe.—In 
Beers v. Boston & A. R. Co., 34 Atl. Rep. 
541, decided by the Court of Errors of Con- 
necticut, it was held that where a.carrier re- 
ceived baggage for transportation, mistakenly 
supposing that the owner thereof had pur- 
chased tickets over its road when in fact they 
had purchased tickets over another road, it 
owed tothe owners the duty of abstaining from 
anything amounting to willful or wanton injury 
to their property while in its possession, and 
hence was not liable for the destruction of 
the baggage, in common with its own prop- 
erty, caused by attempting to run the train 
in which the baggage was placed upon an un- 
guarded bridge, which was, and long had 
been, so defective that it could not sustain 
such a burden. The court said, in part: 


Actionable negligence is the neglect of a duty. 
What duty did the defendant owe to the plaintiffs? 
Simply that of abstaining from anything amounting 
to willful or wanton injury to their property in its 
possession. Gardner v. New Haven & Northampton 
Co., 51 Conn. 1438, 150. That cannot be deemed a wan- 
ton exposure of it to destruction which consisted 
only in running a train of cars upon an unsafe bridge, 
by which its own property, as well as theirs, was in- 
volved in a common loss. “Negligence signifies a 
want of care in the performance of an act by one 
having no positive intention to injure the person 
complaining of it.”” Pitkin v. Railroad Co., 64 Conn. 
482, 490, 30 Atl. Rep. 772. Itis true that this defini- 
tion might not exclude the liability, in some instances, 
of a principal, on the ground of negligence, for dam- 
age consequent upon a direct act of violence or tres- 
pass on the part of servants, but this is not a case of 
that description. The gross negligence with which 
the defendant was chargeable consisted wholly of 
omissions. There was no willful wrong, nor yet such 
reckless misconduct as can be deemed its equivalent. 
Had the defendant voluntarily assumed the position 
of a “depositary” (taking this term in its strict mean- 
ing ofa bailee without reward), it would not have 
been bound under the rules of the Roman law (which 
have become a part of the common law) to treat the 
plaintiff’s property with any more care than it gave 
to itsown. Coggs v. Bernard, 2 Ld. Raym. 909; Dig. 
163,‘ Depositi vel Contra.” Good faith would have been 
the measure of its obligations. Dig. 16, 3, 20. He 
who intrusts his property toa careless man, if loss 
ensues, must lay it to the account of his own impru- 
dence in putting it into such hands Inst., 3, 15, Qui- 
bus Modis Re Contrahitur. Obligatio,” 8. But in the 
cage before us the elements of a bailment are want- 
ing, for there was no contract, express or implied, be- 
tween the parties 2 Kent. Comm. *780. The defend- 
ant’s obligations, not being contractual, were less than 
those attaching to bailees of any class. No man can 


have the care of another’s property thrust upon him, 











without his invitation or consent, in such a way as to 
raise a duty calling for the performance of positive 
acts of protection. He might be bound to refraip 
from acts of direct injury. This is a mere negation of 
wrongdoing. A man acts at his peril; but he is never 
liable for omissions, except in consequence of some 
duty voluntarily undertaken. Holmes’ Com. Law, 82, 
Had the defendant willfully thrown the plaintiffs 
trunks from the bridge into the stream below, a lia- 
bility would have been incurred; but this would haye 
been an act of violence, notan absence of care. Gross 
negligence is not actionable where not even slight 
care was due. Dunlap v. Steamboat Co., 98 Mass. 371, 
379. However biameworthy, it is still essentially 
different from intentional wrongdoing. ‘‘ Magna neg- 
ligentia culpa est, magna culpa dolus est.” Dig, 
50, 16, ‘“‘De Verborum WSignificatione,”’ 226. Had 
the checks indicated that the trunks were to be sent 
over the river route, their reception by the defendant 
for carriage over its route would have presented a 
very different question. Fairfax v. Railroad Co., % 
N. Y. 167, 170. 








FORECLOSURE OF BUILDING AND 
LOAN ASSOCIATION MORTGAGES, 


The purpose of this paper is to collate au- 
thorities which shall indicate the proper 
method of drawing a bill in equity to fore- 
close a mortgage given to a building associa- 
tion and secured by collateral pledge of stock 
issued to the mortgagor. By way of intro- 
duction it may well be pointed out that there 
are three principal classes of building and 
loan association mortgages: (1) that in which 
the condition calls for regular stock payments 
of fixed amounts and the performance of 
membership duties generally, together with 
the payment of redemption money, or dues or 
interest on the loan up to the end of the as- 
sociation’s existence ; (2) that in which in ad- 
dition the sum advanced is made repay- 
able ; (3) that in which the nominal amount of 
the loan, the par value of the shares advanced, 
thus including the premium, is made payable, 
with interest (upon the whole sum or only 


an actual sum advanced, as the statute per- — 


mits or sanctions), stock payments, etc., 
being stipulated as in other cases. It is the 
stipulation cf the payment of dues and per- 
formance of certain membership duties which 
constitute the differentia of the building and 
loan association mortgage, but the class in 
which the stipulation is simply for dues, etc., 


without any superfluous adjuncts concerning ° 


repayments is to be regarded as the proper 
type of building and loan association mort- 
gages. In case the stipulations for the pay 
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ment of dues and interest are not complied 
with by the mortgagor, there is a provision 
jnserted in the mortgage for the foreclosure 
and sale of property mortgaged, and the 
proper course of procedure is a bill in equity 
for the purpose of taking a preliminary ac- 
count of the actual arrears and charges 
standing against the borrower up to the time 
of decree; and the charges consist of the 
items enumerated in the mortgage, monthly 
interest, installments, fines, rents, taxes, in- 
surance, costs, etc., if any such bein ar- 
rears! deducting therefrom all credits to 
which the borrower is entitled. If the bor- 
rower pays the amount thus found against 
him the sale will be prevented and the decree 
will stand as security for future payments.” 
Ifhe fails to pay them, the sale must take 
place and the premises mortgaged will be 
discharged of the incumbrance.’ As to the 
amount to be credited to the borrower on his 
stock payments, in the leading case on this 
subject,* the rule is stated thus: ‘‘Ascertain 
by proof the probable duration of the society, 
then estimate the aggregate amount of the 
weekly and monthly installments payable 
during that time, from that sum rebate a just 
amount of interest, and add thereto the ar- 
rearages due, after allowing for payments 
made to the society, and the sum thus ascer- 
tained is the amount which the mortgagee is 
entitled to receive in presenti in satisfaction 
of the mortgage.’’ The same _ principle 
seems to be expressed in Ohio.® The rule in 
the Maryland case has been approved, recog- 
nized or referred to in many cases," but the 
rule stated is not followed in Kansas, as there 
the transaction is regarded as a mere loan.’ 

1 Endlich on Law of Bldg. Ass’n, secs. 428-440. 

2 Robertson vy. Homestead Ass’n, 10 Md. 399; 
Hagerman v. Ohio B. & L. Ass’n, 25 Ohio St. 186. 
See, also, Somerset County B. C. & L. Ass’n v. Ver- 
derverve, 3 Stock. (N. J.) 383. 

8 Endlich on Law of Bldg. Ass’n, sec. 428. 
ss Robertson v. The Am. Homestead Ass’n, 10 Md. 

5 Cinn. German Bldg. Ass’n No. 3 v. Floch, 1 Rep. 
Cine. Super. Ct. 468, approved in Hagerman v. The 
Ohio B. & L. Ass’n, 25 Ohio St. 186; see, also, Risk v. 
“re Bldg. & L. Ass’n, 31 Ohio St. 517, 29 Ohio St. 


® Home Mut. Bldg. Ass’n v. Thursby, 58 Md. 288; 


Hoboken Bldg. Ass’n v. Martin, 2 Beas. (N. J.) 428;° 


City B. & L. Co. v. Fatty. 1 Abb. App. Dee. (N. Y.) 
347; Citizens’ Mut. L. & A. F. Assoc. v. Webster, 25 
Barb. (N. Y.) 263; Richards v. Bibb Co. L. Ass’n, 24 
Ga. 198. 

7 Hekelnkaemper v. German Bldg. & Sav. Ass’n, 22 
Kan. 549; Glynn vy. Home Bldg. Ass’n, 22 Kan. 746. 





In Alabama, also, the transaction is viewed as 
a loan, and all payments are applied first to 
the reimbursement of expenses incurred by 
the association in the conservation of the 
property held as security for the loan.* In 
Texas it has been held that a stockholder 
cannot have his payments on stock applied in 
satisfaction of a loan until the stock has ma- 
tured. In New Jersey fines imposed by an 
association on default in payment of dues on 
stock cannot be collected by foreclosure of a 
sum borrowed or even on foreclosure of a 
mortgage or bond given to secure dues and 
interest unless the parties have agreed fines 
might be so collected.’° A bill to foreclose 
should show the condition of the share- 
holder’s stock and the series to which it be- 
longs and how near shares are to maturity." 
A shareholder may set off as against the 
amount due by him to the association under 
a mortgage claims held by him against it, 
such as balances due from the association to 
members who had withdrawn and had as- 
signed their claims to the mortgagee.” It 
has been held that in ascertaining the amount 
due the court is bound by the terms of the 
mortgage and cannot look beyond into the arti- 
cles of association, unless the instrument re- 
fers to the articles in such a manner as to make 
them part of the mortgage or call the atten- 
tion of the court to them.” But the court 
may examine the articles of association to de- 
termine when the mortgage contract ter- 
minated.'* A sale under foreclosure of the 
mortgaged premises and an application of the 
previous stock payments made by the mort- 
gagor to the extinguishment of the mort- 
gage debt, terminates the mortgagor’s mem- 
bership in the association and his obligation to 
continue paymefit of dues until the organiza- 
tion ceases. 


8 Mut. Loan Ass’n v. Robinson, 69 Ala. 413. Com- 


pare Sec. Loan Ass’n v. Lake, 69 Ala. 456. 

® Blakely v. El Paso B. & L. Ass’n, 26 S. W. Rep. 
292. 

10 Bowen v. Lincoln B. & L. Ass’n, 51 N. J. Eq. 272. 
® 1 Chas. Tyrell B. & L. Ass’n v. Haley (Pa.), 20A. 1063, 
27 W. N. C. 244. 

2 Hennighausen v. Fischer, 50 Md. 583. 

13 Robertson v. Am. Homestead Ass’n, 10 Mo. 397, 
69 Am. Dec. 150. 

14 MeCahan v. Columbian Bldg. Ass’n of E. Balt. 
No. 2, 40 Md. 234-6. o 

15 McCahan v. Columbian Bldg. Ass’n of East Balt. 
No. 4, 40 Md. 239. See also, 10 Md. 397; 36 Mo. 383; 
Watkins v. Workingmen’s Bldg., etc., Ass’n, 97 Pa. 
St. 514. 
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If, however, neither the building association 
nor the borrower applies the previous stock 
payments toward the extinguishment of the 
debt, and the association collects the whole 
sum due from the sale of the mortgaged 
premises, the whole debt undiminished by 
any stock payments is returned to the so- 
ciety. The stock remains intact and the 
member continuing to hold it retains his 
membership," and is entitled upon final dis- 
tribution to his share in the association’s 
profits. It is a well recognized doctrine that 
payment of dues upon the stock are not pay- 
ments upon the mortgage debt, and do not 
ipso facto work an extinguishment pro tanto 
of the mortgage.” The stock and the debt 
exist distinctly and independently of each 
other. ‘‘The stock is a collateral security 
for, and not a credit on, the bond.’’* This 
rule is still adhered to in Texas where, in the 
absence of a direct contract provision, the 
borrower has not the right to have stock 
payments applied to the extinguishment of 
the loan. There are two relations, one as 
borrower and one as stockholder.” But, 
notwithstanding, the borrower by virtue of 
his membership has a right at any time to 
apply his stock payments toward the ex- 
tinguishment of his mortgage debt and in 
case of default by the borrower, the associa- 
tion may make a like application.” Statutes 
in most of the States provide for the manner 
in which repayment of loans should be made, 
and eontro! the amount of premium to be re- 
funded. In Illinois the statute governing 
repayment of loan and refunding of premium 
provides: ‘‘A borrower may repay a loan 
at any time, and in the event of the repay- 
ment thereof before the expiration of the 
eighth year after the organization of the as- 
sociation or the date of issue of the series of 
stock in such association on which the loan 
may have been made, there shall be refunded 


16 N. American Bldg. Ass’n v. Sutton, 35 Pa. St. 463. 

17 Overby v. Fayetteville B. & L. Ase’n, 81 N. C. 56; 
84.N. C. 888; 85 Pa. 463; Barker v. Bigelow, 15 Gray 
(Mass.), 180; Mechanics’ B. & L. Ass’n v. Conover, 
McCart. (N. J.) (219; Hekelnkaemper v. Ger., etc., 
Ass’n, 22 Kan. 549. 

18 Dodd, J., in State Washington B. & L. Ass’n, 
Pros. v. Hornbacker, 13 Va. (N. J.) 635. 

19 Blakely v. El Paso B. & L. Ass’n, 26 S. W. Rep. 
294; Ass’n v. Lane, 81 Tex. 369; Ass’n v. Abbott, 85 
Tex. 220. 

20 Spring Garden Ass’n v. Tradesmens’ Bldg. Ass’n, 
46 Pa. St. 493; Early & Lane App., 89 Pa. St. 411, 35 
Pa, St. 463, 97 Pa. St. 514, 98 Pa. St. 258. 





to such borrower one-eighth of the premium — 


paid for every year of the said eight years 
then unexpired : provided that where the said 
premium has not been deducted from the 
loan, but paid in installments, there shal} 
be no premium refunded.’’ The rule for ag- 
certaining the absolute value of the stock at 
any given time which may be used in reduc* 
ing the mortgage debt, is to find the total 
gross amount of all the stock payments made 
by the member up to the time of default or 
repayment, allowing no interest on any of 
them, the interest he has paid on his loan 
standing as interest to his credit.” ‘‘Those 
who take loans may apply them (stock pay- 
ments) on the final adjustment of the loans, 
to the discharge of the loans ; but they are to 
be applied in a gross sum, without any allow- 
ance of interest thereon.’’* Unless expressly 
provided by the governing statute of the 
State or the by-laws of the association, the 
borrower upon voluntary repayment cannot 
obtain a proportionate share of the profits of 
the association up to the time of repayment.* 
And even where express: provision exists in 
the constitution or by-laws, a defaulting 
member of an association cannot claim the 
benefit of a proportionate share in the prof- 
its up to the time of such default. Inasmuch 
as the relations of the mortgagor as debtor of 
the building association appear in two aspects: 
(1) as a debtor whose debt is evidenced by 
a note or bond secured by a mortgage ; (2) 
as a stockholder in a corporation (the mort 
gagee) which has accepted his stock as 4 
collateral security for the debt, it follows that 
the bill to foreclose such a mortgage must be 
not alone and strictly a bill of foreclosure, but 
likewise a bill upon the basis of which issues 
may be made and evidence taken concern- 
ing the amount and value of the share- 
holder’s stock, so that it can be ascer- 
tained what sum of money representing such 
value shall be set-off against or applied upon 


21 R. S. Illinois, ch. 32, sec. 77. 

22 Endlich on Law of Bldg. Ass’ns, sec. 456. 

23 Barker v. Bigelow, 15 Gray (Mass.), 130-137. 

24 Mechanics’ Bldg. & L. Ass’n v. Conover, 1 Me- 
Cart. (N. J.) 219; Link v. Germantown Bldg. Ass’n, 8? 
Pa. St. 15; McGrath v. Hamilton Bldg. Ass’n, 44 Pa. 
St. 888; Watkins v. Workingmens, Bldg. & L. Ass’n, 
97 Pa. St. 514. 

% Endlich on Law of Bldg. Ass’ns, secs. 175, 156; 
Anderson B. & L., F. & Saving Ass’n vy. Thompson, 4 
Am. & Eng. Corporation Cas. 196; 88 Ind. Rep. 445; 
Barry on Law of Bldg. Ass’n, sec. 26; 15 W. N.C. 
(Pa.) 340. 
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the mortgage debt, and as stated this should 
be done by taking a preliminary account. 
As a bill to foreclose a mortgage, it should 
set up the fact of the debt having been cre- 
ated, the execution and delivery of the mort- 
gage conditions making foreclosure proper. 
Considered in the aspect of a bill to adjust 
the relations between the stockholder and the 
association, it should set up the issuance of 
the stock payments made upon it, the condi- 
tion of the stock and charges properly ac- 
crued against it and pray an accounting be- 
tween the stockholder and the association 
and an application of the balance found to 
represent the value of the stock in satisfac- 
tion of the debt secured by the mortgage, so 
that the mortgage sale shall be only to se- 
cure from the proceeds of the property 
enough money to satisfy the mortgage debt 
after deduction has been made of the value 
of the shareholder’s (mortgagor’s) stock in 
the building association. But if the proceeds 
of the sale are found insufficient to liquidate 
the whole amount appearing due to the asso- 
ciation, the debt is not discharged, and if 
the balance unpaid should be for dues, fines, 
etc., the association might maintain an action 
at law against the mortgagor accordingly.” 
Chicago, Ill. Morton Joun STEVENSON. 


% McCahan v. The Columbian Bldg. Ass’n, etc., 
40 Md. 237. This was an action in asswmpsit. For 
the most wecent case on foreclosure of building and 
loan mortgages see Rowland v. Old Dom. B. & L. 
Ass’n (N. Car.), 24S. E. Rep. 366, holding as follows: 
In an accounting on foreclosure of a building associa- 
tion mortgage, the contract being usurious, the bor- 
rower should be charged with the principal of the 
loan, with legal rate of interest, and credited with 
payments made on account of principal, interest, fines 
and penalties, and payments on account of stock 
should go to holders of the stock. 








ATTACHMENT — NON-RESIDENCE — HOME- 
STEAD—FUGITIVE FROM JUSTICE. 


CHITTY V. CHITTY. 


Supreme Court of North Carolina, April 21, 1896. 


A husband who has left the State to escape a prosecu- 
tion, with the intention of returning as soon as he can 
succeed in having the prosecution dismissed, his wife 
and children remaining in the State upon his home 
place, isa ‘“‘resident”’ of the State (Const. art. 10, §1, 
¢t seq.), so as to entitle him to a homestead. 


FarrciLotn, C. J.: The facts found by the 
referee and sustained by the court are as follows: 
(1) That plaintiff, in November, 1887, owned and 





occupied, as his home place, the land now in 
controversy, and left the State inthat month to 
avoid a warrant out against him for false pre- 
tense, with the intention of returning as soon as 
the case against him should be thrown out of 
court, and that his wife and children remained on 
the place until plaintiff returned, about Christ- 
mas, 1889; that the plaintiff spent his time in 
visiting relatives in various States, intending to 
return to this State when he believed the charge 
against him to be buried. (2) That during his 
absence an attachment issued, and the land was 
sold, and the defendant purchased it; no home- 
stead having been assigned to the plaintiff. His 
honor held that the plaintiff, during his absence, 
was nota resident of this State, and therefore 
not en-titled to a homestead. This is the only 
question presented. 

The constitution guaranties the right to a 
homestead to every resident on the land occupied 
by him, and whoever denies the right must show 
that the case falls within the constitutional ex- 
ceptions, which is not the case in this instance, 
or that the owner has lost it by non-residence. 
Residence and domicile are so nearly allied to 
each other in meaning that it is difficult some- 
times to trace the shades of difference, although 
in some respects they are distinct; and the defini- 
tions of residence are sometimes apparently con- 
flicting, owing mainly to the nature of the subject 
with which the word is used, the purpose being 
always to give to it such meanirg and force as 
will effectuate the intention of that particular 
statute. The great bulk of cases in the books are 
cases of statutory residence, as applied to the 
subjects of voting, eligibility to office, taxation, 
jurisdiction in divorce proceedings, probate and 
administrations, limitations, attachments, and 
the like cases. The word is frequently used in 
the sense of bodily presgnce in a place, some- 
times a mere temporary presence, and sometimes 
the most settled and permanent abode in a place, 
with all the shades of meaning between these ex- 
tremes, and also with reference to the distinction 
between an actual and legal residence. So it 
seems entirely proper to consider its meaning in 
connection with the subject-matter and the pur- 
pose of the statute in which it is found, as well as 
the relation of the citizen to the subject-matter. 
The leading purpose of the constitution (article 
10, §§ 1-3, 8), is to secure the homestead to the 
debtor and his family, and the term ‘“‘resident”’ 
therein should be so construed as to accomplish 
that purpose, unless there should be found some 
positive or necessary and reasonable rule of law 
to the contrary. Absence from the State does 
not necessarily mean a change of residence, in 
the legal sense, as that question depends upon 
the intention and other facts. A protracted resi- 
dence in another State, engaged in a permanent 
business, with no home in: this State, would be at 
least inconsistent with a residence here. ‘‘Resi- 
dence,’’ strictly construed, would defeat the ob- 
-ect of the constitution (article 10) in relation to 
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homesteads. Ifa citizen of Raleigh should go 
to Baltimore on business, he could not be said to 
literally reside in Raleigh during his absence; 
but by allowing the doctrine of animo revertendi 
its reasonable force, the business is attended to, 
and the purpose of the law is secured. The 
question of domicile and residence has been so 
fully and frequently discussed by this court that 
it would be superfluous work to repeat what has 
been decided. We will only refer to Finley v. 
Saunders, 98 N. C. 462,48. E. Rep. 516; Fulton 
v. Roberts, 113 N. C. 421, 18 8S. E. Rep. 510; State 
v. Grizzard, 89 N.C. 115, and the several cases 
therein referred to; and to State v. Johnston (at 
the present term), 23S. E. Rep. 921. The gen- 
eral rule from the cases is that when one leaves 
the State with the intention of returning he does 
not lose his residence here. This will do for the 
present case; but, to avoid any extreme conclu- 
sions from the above statement, we will say that 
circumstances may easily lead toa different re- 
sult; for instance, if the lapse of time should be 
long enough to rebut such intention, or if a resi- 
dence should be acquired in another State, or by 
engaging in permanent business elsewhere, with- 
out the animo revertendi, or by assuming the 
duties and privileges ofa citizen in such other 
State. The question is one of law, and not of 
morals, and we could not inquire into the latter. 
Our opinion is that the court below committed 
error, and that the plaintiff is entitled to recover 
on the facts nowin the record before us. Re- 
versed. 


NoTrre.—The decision of the court in the principal 
case is, to say the least, startling. The sole question 
is, as fairly stated by Clark, J., who dissents, whether 
a fugitive from justice, wandering about in other 
States, without intention of returning until a criminal 
indictment against him in this State can be procured 
to be dropped, and upon, whom therefore personal 
service of summons cannot be made, is liable to be 
brought into court in a civil action by attachment of 
his property and publication, and if he can set aside 
the sale under such attachment proceedings on the 
ground that his homestead was not set apart. The 
question is in reality a simple one, because unless 
such fugitive is a non-resident the attachment will 
not lie, and if he is a non-resident he is not entitled 
to the homestead. The North Carolina decisions, as 
cited by the dissenting judge, would seem to be con- 
elusive against the very novel and ingenious plan on 
the part of the plaintiff in the principal case to save 
his homestead, and at the same time escape criminal 
prosecution. In Wheeler v. Cobb, 75 N. C. 21, it was 
held that one voluntarily removing to another State 
for the purpose of discharging the duties of an office 
of indefinite duration, though he may occasionally 
visit the State, and may have the intent to return at 
some future day, is a non-resident for, the purposes 
of an attachment. In Carden v. Carden, 107 N.C. 
214, the court, after citing the case last noticed, adds: 
“The prominent idea is that the debtor must bea 
non-resident of this State, not that he must be a resi- 
dent elsewhere. The essential charge is that he is 
not residing or living in this State, where process may 
be served so effectually as to reach him. In other 
words, his property is attachable if his residence is not 








such as to subject him personally to the jurisdiction 
of the court and place him upon equality with other 
residents in this respect.”” The court then goes orto 
say that ‘‘visiting this State only once or twice a year, 
and with a general intention of returning at some ip. 
definite time and making his home here,” would not 
exempt his property from attachment. The court 
further adds: ‘Non-residence, within the meaning 
of the attachment law, means the actual cessation to 
dwell within a State for an uncertain period, without 
definite intention as to a time for returning, although 
a general intention to return may exist.”” For these 
propositions the opinion cites, besides Wheeler y, 
Cobb, supra; Wap. Attachm. 35; Weitkamp v. Loehr, 
53 N. Y. Super. Ct. 79. In Mayor, ete. v. Genet, 4 
Hun, 487, it is held that a fugitive from justice who 
leaves the State is a non-resident, and his property is 
liable to attachment. Brady, J., says: ‘The effect of 
such an act must be to deprive the person committing 
it of his character as a resident. He places himself 
designedly beyond the reach of the power of the State 
by leaving its territory, and in terror of its laws. He 
abandons deliberately his residence. When a man 
thus conducts himself, he waives acquired rights 
which depend upon his presence within the State, or 
circumstances which warrant its presumption, and is 
to be treated as if he were not present, and had no 
rights founded upon that legal attitude. He became, 
in otber words, to all intents and purposes, for the 
enforcement of remedies, a non-resident of this State.” 
On appeal this decision was affirmed by the New York 
Court of Appeals by a unanimous bench. 63 N.Y. 
646. The same ruling was made as to another fugitive 
from justice in Insurance Co. v. Dimmick (Sup.), 22 
N. Y. Supp. 1096. See also Kneel. Attachm. §§ 182- 
198; Stout v. Leonard, 37 N. J. Law, 495; Hanson vy. 
Graham, 82 Cal. 631; Long v. Ryan, 30 Gratt. (Va.) 
720; Swaney v. Hutchins, 13 Neb. 266; Clariton Co. v. 
Moberly, 59 Mo. 288. A debtor may remain out of 
the State such a length of time and under such cir- 
cumstances as to be a non-resident, such as is meant 
by the term ‘“‘non-resident” in statutes relgting to at- 
tachments, even though by reason of his intention to 
return his domicile is still in the State, yet a mere 
temporary absence of a debtor, on business or for 
pleasure, will not constitute him a non-resident, al- 
though he may not have a house of usual abode in 
the Stute where a writ of summons may be served 
upon him during such absence. Keller vy. Carr, 40 
Minn. 428. Compare Haggart v. Morgan, 5 N. Y. 422, 
55 Amer. Dee. 350, and note; Dorsey v. Kyle, 30 Md. 
512, 96 Amer. Dec. 61, and note. In cases where an 
attachment of property is authorized, when the de- 
fendant is not a resident of the State, it is generally 
considered that residence and not domicile determines 
the operation of the statute, residence is defined in 
such cases as a permanent abode for the time being. 
In re Thompson, 1 Wend. (N. Y.) 48; Mayor of New 
York v. Genet, 63 N. Y. 646; Morgan v. Nunes, 54 
Miss. 308; Mann y. Taylor, 78 Iowa, 355. If, there- 
fore, the plaintiff in the principal case was a non- 
resident the attachment was valid, and for the reason 
his claim of homestead was untenable. In North 
Carolina the claimant of a homestead must be an 
actual and not a constructive resident of the State. 
Baker v. Legget, 98 N. C. 304; Finley v. Saunders, 98 
N.C. 462; Munds vy. Cassiday, 98 N. C. 558; Lee v. 
Mosely, 101 N. C. 811; Fulton y. Roberts, 113 N. C. 
421. 
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CORRESPONDENCE. 
COMPARATIVE NEGLIGENCE IN ILLINOIS. 
To the Editor of the Central Law Journal: 

We hoped lawyers generally were aware of the fact 
that the Supreme Court of Illinois had abolished the 
doctrine of comparative negligence, and while we 
think the article of Andrew Lees in last week’s JOUR- 
NAL a good article, we must protest against his classifi- 
cation of Illinois as one of the States where the doc- 
trine of comparative negligence is continued. In the 
ease of the C., C., C. & St. L. Ry. Co. v. Baddealy, 150 
Ill. 828, and the Lake Shore Ry. v. Hesson, 150 IIl. 546, 
this doctrine was repudiated, and we are no longer 
burdened with the doctrine of comparative uegli- 
gence. We merely mention this to you so you will 
give publicity to the fact. Yours truly, W. 

East St. Louis, Ill. 


SURVIVAL OF ACTION. 

In Missouri A, by written lease, rented certain 
premises to B for a period of three years. A few 
months after B had taken possession of the premises 
under his lease, A was found to be of unsound mind, 
and a guardian took charge of his affairs. A, tempo- 
rarily, and with no intention of abandoning his lease- 
hold, moved his family from the premises and C at 
once intruded himself into the possession of the same. 
B brought wrongful detainer proceedings against him 
for the possession, and on trial before a justice of the 
peace, the jury took judicial notice of the fact that 
the lease was void on account of the inability of A to 
make it, and for that reason that B had no rights in 
connection with the premises that they were bound 
to respect, and found for the defendant. B appealed, 
and while the case was pending in the circuit court C 
departed this life, intestate, without issue, and leav- 
ing nothing on which to bottom an administration 
other than liabilities. While his mortal remains were 
being lowered to their last resting place, his relict be- 
came non compos mentis, and emphasized that fact 
by at once, and permanently, quitting the wrongfully 
detained tenement, and D, an execution proof indi- 
vidual, immediately intruded himself into the wrong- 
ful possession theretofore held by C, and still holds 
that possession. The guardian of A, and the adult 
members of his family, were accessories to the wrong- 
ful intrusions both of C and D into their respective 
wrongful possessions. Now, does the action against 
C survive? If so, against whom is it to be revived? 
Also, what is the status in the premises, under the 
law, of the guardian of A and that of the adult mem- 
bers of A’s family? 8S. J. E. 





BOOK REVIEWS. 
AMERICAN CORPORATION LEGAL MANUAL. 

This is vol. 4to Jan. 1, 1896, of a series which contains 
compilation of the essential features of the statutory 
law regulating the formation, management and dis- 
solution of general business corporations in North, 
Central and South America, and other countries of the 
world, with special digests of the United States Street 
Railway Laws; also synopses of the patent, trade-mark 
and copyright laws of the world, prepared expressly 
for this work by members of the bar in the different 
localities. It is intended for the use of attorneys, 
officers of corporations, investors and business men. 
Published by Honeyman & Co. Plainfield, N. J. 
MAXWELL ON PLEADING AND PRACTICE. 

The first edition of this work was published in 1880, 
and it has now reached the sixth edition. It should 








not be confounded with the work on “Code Pleading,”’ 
written by the same gentleman and published in 1892. 
The present treatise is devoted principally to the 
subject of practice of court, in all its, phases, from 
the institution of an action until its determination, 
and in reference to all kinds and classes of actions or 
proceedings in courts. The author was for years one 
of the supreme judges of Nebraska and enjoys a rep- 
utation asajurist of marked ability. His qualifica- 
tion for work of this character is of the highest, and 
the manner in which the book has been prepared is 
without criticism. To the practitioner, especially in 
the western States, it will be found invaluable. It is 
published by State Journal Company, Lincola, Ne- 
braska. 


BLACK ON INTERPRETATION OF LAws. 

The Hornbook series of law books, published by 
the West Publishing Company, is now well and favor- 
ably known to the profession. Though originally de- 
signed for, and probably of more value to, the student 
of law, the admirable manner in which the element- 
ary doctrines of law are set forth in that series com- 
mends it as well to the practitioner, and, as a result, 
the series is finding lodgment in most law libraries. 
The volume before us is the latest Hornbook. The 
author has written a half dozen acceptable treatises 
and enjoys a good reputation as a careful painstaking 
law book writer. Like all of the series the subject is 
reduced to concise and clear rules somewhat after the 
manner of a code, followed by discussions thereof 
from the standpoint of the authorities. We have 
given this work careful examination and find it an 
accurate and well prepared statement and exposition 
of the accepted canons and rules forthe construction 
and interpretation of the written laws, whether con- 
stitutional or statutory. Itisa volume of five hun- 
dred pages, published by the West Publishing Co., 
St. Paul. 


THOMPSON ON PRIVATE CORPORATIONS, VOL. 6. 
We have heretofore published an extended review 
of this admirable treatise. The present is tke last 
volume of the set, and embraces the subjects of Re- 
ceivers of Railroads, Insurance Companies, Na- 
tional Banks, Foreign Receivers, Power of Corpora- 
tions to Sue and be Sued, Actions by and Against 
Corporations, Jurisdiction as Defendant Upon Resi- 
dence and Citizenship, Removal of Such Actions 
From State to Federal Courts, Jurisdiction as De- 
pending Upon Process and its Service, Pleadings in 
Actions Against Corporations, Questions Relating to 
Corporate Existence, Evidence in Actions Against 
Corporations, Attachment, Garnishment of, and Man- 
damus and Injunction Against Corporations, and 
finally an exhaustive discussion, in ten chapters, of 
the subject of Foreign Corporations. We can add 
nothing to what we have previously said by way of 
commendation of this work. It is able, philosophical 
and exhaustive. In the rear of the present volume is 
a brief index compiled by Mr. Chas. T. Boone. It is 
good enough as far as it goes, but no such index as 
a work of this character and scope requires. It is to 
be hoped that the publishers will, at an early date, 
issue a more detailed and thorough index, which, in 
a note printed in this volume, they promise to do. 
Until this is done there will necessarily be much com- 
plaint from those having occasion to use the volumes. 


THE WORKS OF JAMES WILSON. 

Is the United States a nation? This question was set 
tled forall time by the Civil War, which gave to the 
old constitution a new interpretation. The doctrine of 
the indissolubility of the Union, which was finally set 
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tled only after years of sacrifice and bloodshed, was 
taught in 1791 by the first law professor in Ameriea, 
James Wilson of Philadelphia. The new edition of 
the works of this remarkable man, is in some respects 
the most notable publication of the year. For many 
years he has been forgotten, or known only to that 
limited number of men who delve beneath the sur- 
face for the treasures of the past. It is nearly a cen- 
tury since the only previous edition of ‘‘Wilson’s 
Works” was given to the world. These books, discol. 
ored with age and dilapidated from frequent use, are to 
be found in the library of congress, in the office of the 
attorney-general of the United States, in large libra- 
ries selected with unusual care, and hardly anywhere 
else. It has been said, as indicative of: the greatness 
and usefulness of Alexander Hamilton, that his ideas 
have been appropriated and adopted by generations 
of financiers, economists and statesmen. So it may be 
said of James Wilson that his inexhaustible brain has 
furnished the stock-in-trade of many of our prominent 
politicians, orators and statesmen. Perhaps the chief 
reason why the usefulness of Wilson’s work has not 
been heretofore acknowledged, is the fact that he was 
ahead of his times. The theories which he advocated, 
the views which he took as to the effect of the com- 
pact between the States, the nature of our institu- 
tions, and the fundamental idea of our system of gov- 
ernment, have only recently come to be acknowledged 
in their fullness. As one reads the story of this man’s 
life and examines the treasures which he has be- 
queathefl to his country, there is recalled a long list 
of the names of men who have deeply impressed their 
personality upon our history, the fame of whom is one 
of our proudest possessions, and the result of whose 
labors is the admiration and the wonder of the world. 
“There were giants in those days.” And the list 
which includes the names of Washington, Franklin, 
Hamilton, Jefferson, Samuel Adams, John Adams, 
Gallatin, Jay and Marshall, is not complete without 
the name of James Wilson. 

Wilson was of Scotch birth and was widely read in the 
civil law, he was perhaps the most learned lawyer of 
the revolution. Washington acknowledged his worth 
and appointed him to a place on the National Su- 
preme Bench. His opinion in the first great consti- 
tutional case is a masterpiece. In Chisholm v. 
Georgia, to quote from Judge Cooley, ‘‘Justice Wil- 
son, the ablest and most learned of the associates, 
took the national view and was supported by two 
others. The chief justice was thus enabled to declare 
as the opinion of the court that, under the constitu- 
tion of the United States, sovereignty belonged to the 
people of the United States.”’ In his opening lectures 
the author examines critically Blackstone’s notions of 
sovereignty, and clears away many ancient errors in 
regard to the nature of law, government and sover- 
eignty. The discussion of this subject is prefaced by 
an examination of the general principles of law and 
obligation, and an explanation of the idea of consent. 
It is shown later on that the protection of the life, 
liberty and property of the individual is the chief 
concern of our constitution, and that in this respect 
this republic differs from the republics of antiquity. 
The dignity, the obligation and the duty of the indi- 
vidual are shown to be the central thought in our in- 
stitutions. The chapter on the “‘Nature and Philos- 
ophy of Evidence” is one of the best things in legal 
literature. The writer has had occasion to use this 
chapter and believes there can be nowhere found a 
more valuable introduction to the study of evidence. 
Another valuable chapter is the one which treats of 
‘*man as an individual,”’ and which sets forth the rela- 
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tion between religion,morality,public opinion and law, 

But it is nearly all valuable. One who would have the 
good things contained in these volumes must read them _ 
for himself. The aim of the editorial work has beep 
to show briefly the development of the principles 
expounded, with citation of later authorities, and to 
point to the present tendency in fundamental features — 
as bearing on our institutions. The writer regrets 
that the editor did not extend his annotation a little 
more, especially in the chapter comparing our con- 
stitution with that of Great Britain. But the diff. 
culty is to know where to stop, and in this respect it 
seems that the judgment of the editor differs trom 
ours. These volumes cannot be too highly recom. 
mended. They should be in the hands of every stu- 
dent of our laws, history and institutions. And to every 
young man who seeks to serve his country, either as 


f a private citizen or as one upon whom are devolved 


the duties and responsibilities of official position, we 
would say, study the speeches and lectures of James 
Wilson, orator, jurist, statesman and patriot. The 
work is in two volumes and published by Callaghan 
& Company, Chicago, Ill. A. P. We 
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1, ACCIDENT INSURANCE — Action — Jurisdiction.— 
Failure to pay a loss under a contract of a foreign in- 
surance company with a non-resident, where the loss 
is payable in the State, creates a cause of action 
“within the State,” under Code, § 423, giving circuit 
courts jurisdiction of actions by non-residents against 
foreign corporations.—CARPENTER V. AMERICAN ACC. 
0o., 8. Car., 248. E. Rep. 500. 

2. ACCIDENT INSURANCE — Death by Poisoning.—An 
accident insurance policy contained on the part of the 
assured, the provision, I agree that this insurance 
shall not be held to extend to poison in any way taken, 
administered, absorbed and inhaled: Held that, the 
words inany way related tothe mode or manner in 
which the poison was taken, and not to the motive of 
the assured in taking it, and that death by involuntary 
poisoning was therefore within the policy.—METRO- 
POLITAN ACCIDENT ASS’N V. FROILAND, II1.,43 N. E. 
Rep. 766. 

8. ACTION AGAINST RAILROAD COMPANIES—Venue.— 
Neither Act March 22, 1817, § 1, which provides that 
suits may be brought against corporations ‘‘before 
any court or magistrate of competent jurisdiction” by 
summons served on an officer, nor any subsequent 
law, authorizes the commencement of an action 
against a railroad company for personal injuries ina 
county where it has no office, agent, or property, by 
service of an officer temporarily within such county.— 
BAILEY V. WILLIAMSPORT & N. B. R. Co., Penn., 34 Atl. 
Rep. 556. 

4. ADMINISTRATION — Personal Liability of Adminis- 
trator.—An administrator is personally liable for the 
fees of an attorney employed by him to prosecute a 
claim on behalf of the estate, and a suit against him in 
his representative capacity will not lie.—PIKE Vv. 
THOMAS, Ark., 358. W. Rep. 212. 

5. ADMINISTRATION — Action by Administrator.—In a 
suit by an administrator to recover money belonging 
to his intestate’s estate, where the judgment against 


, defendant, if rendered, would be collectible out of the 


community property, defendant’s wife is an incom- 
petent witness as to transactions between defendant 
and deceased, by reason of interest, within Sayles’ 
Civ. St. art. 2248.—PaADDOCK Vv. LEWIS, Tex., 358. W. 
Rep. 320. 

6. APPEAL—Change of Defense.—Cases will, as a rule, 
be reviewed in this court upon the theory upon which 
they prosecuted or defended in the court of original 
jurisdiction. One who, in an action for the conversion 
of personal property, defends upon the sole ground of 
his alleged superior title, and by his conduct disclaims 
any special interest in such property, or lien thereon, 
will not, on petition in error in this court be heard to 
complain on the ground that he should have been per- 
mitted to recoup the amount of a lien existing in his 
favor upon the property in controversy against the 
damages awarded for its conversion.—OMAHA BREW- 
ING AS8’N V. WUETHRIC-I, Neb., 66 N. W. Rep. 990. 


7. ASSIGNMENT FOR BENEFIT OF CREDITORS — Trust 
Deed.—An instrument by which an insolvent debtor 
conveys all his property to a trustee for the purpose of 
selling the same, applyingthe proceeds tothe pay- 
ment ofthe grantor’s debts, and then returning the 
surplus, if any, to such grantor, is a trust deed in the 
nature of a mortgage, and notan assignment for the 
benefit of creditors.—H. T. SIMON-GREGORY DRY 
Goops Co. Vv. DEAN, Tex., 858. W. Rep. 305. 


8. BANKS AND BANKING — Liens—Notes in Bank.—A 
bank has a general lien on notes in its possession, be- 
longing to its debtor, for the payment of the debt, 
whether the debtor deposited such notes to his gen- 
eral account, or delivered them to the bank for collec- 
tion.—COCKRELL V. JOYCE, Ark., 35S. W. Rep. 221. 


9. BANKS—Authority to Employ Subagent.—A bank 
at which a note is payable, and to which it is 
sent for collection, has no implied authority to employ 
abank in another city asits subagentto collect the 
note, so as to make a payment to such subagent a pay- 











ment to the owner of the note.—SHERMAN V. PORT 
HURON ENGINE & THRESHER CO.,8. Dak., 66 N. W. 
Rep. 1077. 

10. BASTARDY — Evidence.—In bastardy proceedings, 
evidence of an existing engagement to marry between 
the relatrix and defendant is admissible to show the 
relation on which they stood to each other.—GEMMILL 
v. STATE, Ind., 48 N. E. Rep. 909. 

11. CARRIERS OF GOODS — Pledge of Bill of Lading.— 
The shipper of goods consigned them to himself, and 
received a bill of lading from the railway company 
accordingly. The railway company delivered them, 
with a proper waybill, to the next connecting railway 
cempany, who, atthe shipper’s request, delivered the 
goods to him in transit at an intermediate point, with- 
out the surrender or cancellation of the bill of lading, 
which he thereafter, and before the goods would have 
arrived at their original destination if the transit had 
continued, pledged, in the usual course of business, to 
an innocent pledgee, for value: Held the latter railway 
company is liable to the pledgee for failure to deliver 
the goods at the place of destination, and is estopped 
from showing such intermediate delivery to the ship- 
per.—RATZER V. BURLINGTON, C. R. & N. Ry. Co., 
Minn., 66N. W. Rep. 988. 

12. CARRIERS OF GOODS—Bill of Lading — Delivery.— 
Where a bill of lading deliverable to order is attached 
to, and forwarded with, atime draft sent toan agent 
for collection, without special instructions, an accept- 
ance of the draft by the drawee entitles him to the bill 
of lading, and a delivery of the goods to him discharges 
the carrier from liability.—COMMERCIAL BANK OF 
MANITOBA V. CHICAGO, ST. P. & K. C. Ry. Co.,Ill., 43 
N. E. Rep. 756. 

13. CARRIERS OF PASSENGERS — Degree of Care.—A 
carrier of passengers is required to exercise the utmost 
care ‘‘which can be exercised, under all the circum- 
stances, short of a warranty ofthe safety of the pas- 
sengers.”—FT. WoRTH & D. C. Ry. Co. Vv. KENNEDY, 
Tex., 35 S. W. Rep. 335. 


14. CARRIERS OF PASSENGERS — Baggage.—Where a 
carrier received luggage under the mistaken supposi- 
tion that it belonged to passengers who had bought 
tickets over its road, and that the transportation of 
the luggage was consequently paid for, and without 
intending to make any charge for the transportation, 
and the owners of the luggage erroneously supposed 
that in purchasing tickets to the destination of the 
baggage, over another road,they had paid for the 
transportation by the carrier to which they delivered 
the baggage, there was no implied contract for the 
transportation of the baggage.—BEERS V. BOSTON & A. 
R. Co., Conn., 34 Atl. Rep. 542. 


15. CARRIERS — Who are Passengers.—A postal clerk 
engaged on atrain inthe service ofthe government, 
whom the railroad company was bound tocarry by 
contraet with the government, is a passenger.—LovIs- 
VILLE & N. R. Co. v. KINGMAN, Ky., 358. W. Rep. 24. 


16. CARRIERS—Passengers—Personal Injury.—A per- 
son who is riding on a freight train in charge of stock in 
shipment, with the consent of the railroad company, 
whether on a regular ticket or on a drover’s pass, is a 
passenger, and the carrier owes him the same duty as 
to other passengers traveling on passenger trains, 
which requires it to usethe highest reasonable and 
practicable skill and diligence to protect him from in- 
jury.—NEw YorKE, C. &8T. L. R. CO. V. BLUMENTHAL, 
Ill., 48 N. E. Rep. 809. 


17. CERTIORARI — Scope of Writ.—Code Prac. Civ. 
Cas. § 857, providing that the objectof the Code is 
not to amend the system of pleading and practice pre- 
vailing at the time of its adoption, but as a substitute 
for any case provided for by it or inconsistent with its 
provisions; and Sand. &H. Dig. § 1125, whichis an 
amendment ofthe Oode, giving circuit courts power 
to issue writs of certiorari to any officer, board of offi- 
cers, etc., and to correct ‘‘any erroneous or void pro- 
eeeding,”—do not enlarge the office of the writ at com- 
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mon law, so as to authorize thereby the review of city 
ordinances which are purely legislative.—PINE BLUFF 
WatTER & LIGHT CO. V. CITY OF PINE BLUFF, Ark., 35 S. 
W. Rep. 227. 

18. CHATTEL MORTGAGES — Change of Possession.—A 
mortgage ona stock of liquors and saloon supplies 
held void asto creditors, on the ground that, under the 
agreement between the parties, the mortgagor was to 
retain possession, with the power to use the proceeds 
of the property in maintaining the business and in his 
own support and for his own benefit, without satisfy- 
ing the mortgage debt.—PIERCE V. WAGNER, Minn., 66 
N. W. Rep. 977. 

19. CHATTEL MORTGAGES — Recording.—Under Mill’s 
St. § 387, providing for the recording of mortgages in 
the county where the personal property “shall” be 
situated, a mortgage of cattle which are to be taken 
by the mortgagor to some other county is properly re- 
corded in the county in which the cattle were at the 
time the mortgage was executed, and not the county 
to which they are subsequently taken.—MUMFORD v. 
HARRIS, Colo., 44 Pac. Rep. 772. 


20. CHATTEL MORTGAGES—Conditional Sales.—An in- 
strument executed by a buyer, reciting that the buyer 
is indebted to the seller in a certain sum, evidenced by 
notes given forthe price of goods—the conditions of 
the purchase being that the possession of the property 
is to remain in the seller until payment of the price, is 
a chattel mortgage, as the buyer is unconditionally 
liable for the payment of the price.—TUFTS V. BEACH, 
Colo., 44 Pac. Rep. 771. 


21. CONDEMNATION PROCEEDINGS—Practice.—Where, 
in condemnation proceedings, the judgment is, on ap- 
peal by the landowner, reversed, without a remand- 
ment (the proceedings being void on account of the 
purpose for which the land was condemned being un- 
lawful), the court, on petition, properly directs the 
clerk of the court to return to the party for whose use 
the land was condemned the security for payment of 
damages awarded the landowner, deposited by the 
party to enable him to take possession of the land 
pending the appeal, the remedy of the landowner (it 
not appearing that the depositor was insolvent) for 
damages caused by the entry being an action for the 
trespass.—LIGARE V. CHICAGO, M. & N. Ry. Co., Ill., 
43 N. E. Rep. 7384. 


22. CONSTABLE—Illegal Levy—Evidence.—Where the 
lock of a barn is broken, and horses taken by force, 
against the repeated protests and personal efforts, and 
resistance of the plaintiff, by a constable, it was 
proper for the court to instruct the jury that, if 
they found the trespass unlawful, malicious, and per- 
petrated with a design to oppress the plaintiff, they 
might give plaintiff punitive damages.— FARR V. SwI- 
GART, Utah, 44 Pac. Rep. 711. 


23. CONFLICT OF LAws—Jurisdiction by Comity.—Un- 
der the rule of comity, the State courts will assume 
jurisdiction of causes of action transitory in their na- 
ture, arising under the statutes of a foreign State 
where their own States have statutes similar to those 
of the foreign State under which the actions arose.— 
St. Louis & S. F. Ry. Co. v. Brown, Ark., 35S. W. Rep. 
225. 

24. CONSTITUTIONAL LAW — Trial by Jury—Suits in 
Equity.—The enforcement of the liability of a sub- 
scriber to the stock of a corporation by an auxiliary 
suit in equity, brought by the receiver of the corpora 
tion appointed in a creditors’ suit instituted upon its 
insolvency, does not infringe the constitutional right 
of such subscriber to a trlal by jury.—ROss-MEEHAN 
BRAKE SHOE FOUNDRY CO. V. SOUTHERN MALLEABLE 
Iron Co., U. 8. C. C. (Tenn.), 72 Fed. Rep. 957. 


25. CONSTITUTIONAL LAW—Regulating Price of Gas— 
Reasonableness.—Under an act of a State legislature 
authorizing a taxing district to regulate the price of 
gas furnished by gas companies within such taxing 
district, provided the price shall not be fixed below a 
certain minimum, such power to regulate cannot be 





exercised arbitrarily, without investigation of the 
facts bearing upon the reasonableness of the rate to 
be fixed, orin such a manner as to bring about ade. 
struction or confiscation of the property of the gas 
companies; but due regard must be given to the right 
of such companies to receive such an income from 
their business as to pay operating expenses, legitimate 
fixed charges, and a reasonable profit.—NEW MEMPHIS 
Gas & LIGHT Co. v. CITY OF MEMPHIS, U. 8. C. C, 
(Tenn.), 72 Fed. Rep. 952. 

26. CONSTITUTIONAL Law—Constitutionality of Stat 
utes.—The constitutionality of a statute cannot legally 
be passed upon by acourt in an action in which it is 
not the foundation of some right asserted, or of some 
defense made, nor should it be passed upon unless its 
determination is unavoidably involved in the decision 
of the case.—Kansas City, M. & B. R. Co. v. WHITE: 
HEAD, Ala., 19 South. Rep. 705. 


27. CONSTITUTIONAL Law—Jury Trial.—The charter 
of the city of Watertown (sections 25, 27), authorizing 
a police justice to try certain cases for violation of or- 
dinance without a jury, and allowing an appeal in 
such cases only when imprisonment exceeding 10 days 
ora fine exceeding $20 is imposed, violates Const. art. 
6,§6, declaring and extending the right of trial by 
jury to all cases at law irrespective of the amount in 
controversy, and section 7, declaring the right to trial 
by an impartial jury in all criminal proceedings.— 
BELATITI V. PIERCE, S. Dak., 66 N. W. Rep. 1088. 


28. CONSTITUTIONAL LAaW—Opium Traffic.—Laws, 1887, 
p. 87, prohibiting any person not a licensed physician 
or pharmacist from having in his possession opium 
and certain other poisonous drugs unless prescribed 
by a licensed physician or pharmacist, does not in- 
fringe on the rights of liberty and property guarantied 
by fundamental law.—LUCK V. SEARS, Oreg., 44 Pac. 
Rep. 693. 


29. CONSTITUTIONAL LAW—Animals Running at Large. 
—A city ordinance providing for the impounding of 
animals running at large, and sale thereof after rea- 
sonable notice, and also providing for the release of 
the animals on payment by the owner of a reasonable 
fee, and that the owner may recover the net proceeds 
of the sale on application to the city within a certain 
time, is not unconstitutional as a deprivation of prop- 
erty without due process of law.—CITY oF PARIS V. 
HALE, Tex., 358. W. Rep. 333. 


30. CONTINUANCE—Attorney.—Litigants are entitled 
to a speedy trial of the issues involved. Where there 
are no unusual or extraordinary features inthe case, 
the fact that an attorney is professionally engaged else- 
where, in the trial of another action, cannot be re- 
garded as an absolute right to a postponement or con- 
tinuance of the cause. Generally, the continuance of 
the action is discretionary with the trial court, which 
discretion this court will not undertake to control.— 
ADAMEK Vv. PLANO MANUF’G CO., Minn.,66N. W. Rep. 
981. 

81. ACTIONS—Damages.— Whether an action is ex con- 
tractu or ex delicto is to be determined by the pleadings. 
Damages recoverable upon a breach of contract are 
only those damages which are the direct and proximate 
result of the wrong complained of.—UNION Pac. RY. 
Co. v. SHOOK, Kan., 44 Pac. Rep. 685. 


382. CONTRACT—Damages.—Where one employed for 
alterm of months as a farm band abandons his,employer 
before the end of the term, the damages sustained by 
the employer in the loss of his wheat crop are too re- 
mote to be recovered in an action for a violation of 
such contract.—Macy Vv. PEACH, Kan., 44 Pac. Rep. 
687. 

33. CONTRACT—Breach — Measure of Damages.—On 
the failure of the State to deliver its bonds to a pur- 
chaser in accordance with its contract, the measure of 
damages is the difference in the market value of the 
bonds at the date of the contract and the time fixed 
for their delivery, or the date of the breach of the con: 
tract.—COFFIN V. STATE, Ind., 43 N. E. Rep. 654. 
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34. CONTRACT OF AGENCY—Assignability.—A contract 
by which a bookseller was constituted the sole and 
exclusive agent of a publisher, to sell, by subscription 
only, acertain book, and to collect payment therefor, 
required the agent to use his best efforts to procure as 
muny subscriptions as possible, to exercise a minute 
personal supervision over all canvassers, to remit 
within 36 days after shipment a sum equal to the sub- 
scription price, and to remit for 10,000 copies within one 
year after the complete publication of the work. The 
contracts of subscription were to be directly with the 
publishers, the agent to have compensation by com- 
missions only, and the publishers required the agent 
to give them a personal letter stating that he 
could not fulfill all his engagement: Held, that 
this contract was purely one of agency, rest- 
ing upon confidence in the personal skill, en- 
ergy, and resources of the agent, and that it was 
therefore not assignable without the consent of the 
publishers.—BANCROFT V. SCHRIBNER, U. 8S. C. C. of 
App., 72 Fed. Rep. 989. 

35. CONTRACT—Rescission for Fraud.—An action will 
not lie to rescind for fraud a contract under which 
part of the consideration has been received, unless the 
plaintiff has restored or offers to restore the consider- 
ation he has received, as required by Comp. Laws, § 
3591.—LOVELL V. MCCAUGHEY, 8. Dak., 66 N. W. Rep. 
1085. 

36. CORPORATION—Action against Directors—Joinder 
of Causes.—It is nota misjoinder of causes of action to 
join in the sawe action, brought against bank direct- 
ors individually, a cause of action for gross negligence 
in the discharge of their duties, whereby the plaintiff 
was injured, with causes of action for the fraud and 
deceit of the directors in making false statements and 
misrepresentations of the condition of the bank, 
whereby the plaintiff was induced to deposit his 
money in the care of the bank.—SOLOMON Vv. BATES, 
N. Car., 248. E. Rep. 478. 

37. CORPORATION—Effect of Purchasing its Own Stock. 
—The purchase by a corporation of a part of its own 
stock, until it is reissued, in effect reduces its stock to 
that extent.—TULARE IRRIGATION DIST. V. KAWEAH 
CANAL & IRRIGATION CO., Cal., 44 Pac. Rep. 662. 

#8. CORPORATION — Foreign Corporations — Stock- 
holders’ Liability.—An action by an individual cred- 
itor of a Kansas corporation cannot be maintained in 
Pennsylvania, against a resident thereof, to enforce 
his stockholder’s liability, where it appears that a re- 
ceiver for the corporation was appointed before the 
commencement of the action, at least, in the absence 
of u decision of the Supreme Court of Kansas that in 
such case the receiver is not the proper party to sue. 
—CUSHING V. PEROT, Penn., 34 Atl. Rep. 447. 

39. CORPORATION — Officers.—A vice-president of a 
banking corporation is not entitled to compensation 
for his services, in the absence of a governing statute, 
by-law, regulation, or contract to which his own vote 
was not essential, providing for it.—BLUE V. CAPITOL 
NAT. BANK, Ind., 43'N. E. Rep. 655. 

40, CORPORATIONS—Charter—Implied Powers.—When 
a company is incorporated, either by a special act, or 
under the general laws of a State, with the power to 
manufacture and sell gas, the power to charge and 
collect reasonable rates for the gas manufactured is 
implied, and forms a part of its contract with the 
State.—CAPITAL CITY GASLIGHT CO. V. CITY OF DES 
MornEs, U. 8. C. C. (lowa), 72 Fed. Rep. 829. 

41. CORPORATIONS—Agreement to Pool Stock—Public 
Policy.—An agreement between stockholders holding 
a majority of the shares to pool their stock by trans- 
ferring it to trustees, and authorizing them to vote all 
such stock at corporate meetings, and to pledge it as 
collateral for loans, is void, as against public policy.— 
HARVEY v. LINVILLE Imp. Co., N. Car., 24 8. E. Rep. 
489. 

42. CORPORATIONS—Estoppel to Deny Corporate Ex- 
istence.—Where a corporation has had a de facto exist- 
ence for a considerable time, its corporate character 





cannot be collaterally assailed by persons contracting 
with it in such capacity, relying upon the corporate 
credit in order to hold stockholders thereof individu- 
ally liable on account of the failure to observe the 
statutory requirements essential to constitute a tech- 
nical de jure corporation.—HOGUE V. CAPITAL NAT. 
BANK OF LINCOLN, Neb., 66 N. W. Rep. 1036. 

43. COUNTY RECORDER—Fees.—A county recorder is 
not liable to the county for fees earned in recording 
notices of location of mining claims, the work being 
outside his official duties. Such records are not known 
to the statute, being regulated entirely by the mining 
districts, and a county recorder is not compelled to 
keep them.—SAN BERNARDINO COUNTY V. DAVIDSON, 
Cal., 44 Pac. Rep. 659. 

44. COUNTY TREASURER—Liability for Public Funds.— 
An outgoing county treasurer turned over to his suc- 
cessor a certificate evidencing the deposit of county 
funds in a bank for safe-keeping, and the same was 
received by the incoming treasurer as a payment to 
him, to its amount, of such funds. The certificate of 
deposit was, by the new treasurer, delivered to the 
bank which had issued it, and was canceled, and the 
treasurer received in lieu thereof a certificate of de- 
posit for a like sum, payable to him as county treas- 
urer: Held, that the incoming treasurer and his bonds- 
men were chargeable on his bond for the amount of 
such payment, and a subsequent failure of the bank 
during the time the bank was continued, and his con- 
sequent inability to realize the money, did not relieve 
them of the liability.—BUsH V. JOHNSON COUNTY, Neb., 
66 N. W. Rep. 1023. 

45. CourRTsS—Property in Custodia Legis.—Third par- 
ties, claiming property levied on by the marshal, will 
not be permitted to take it out of his possession, under 
color of process, by means of a separate suit,even in 
the same court. The remedy is by ancillary proceed- 
ings in the same cause.—ST. PAUL, M. & M. Ry. Co. v. 
DRAKE, U.S. C. C. of App., 72 Fed. Rep. 945. 

46. CRIMINAL EVIDENCE—Homicide — Insanity — Con- 
versation. — Where the defense was insanity, com- 
mencing some months before the homicide, and con- 
tinuing up tothe time of trial,an expert physician, 
who had examined defendant in prison, should have 
been allowed to testify as tothe conversation he had 
with defendant; the jury being entitled to the facts 
upon which the physician’s opinions were based.— 
PEOPLE V. NINO, N. Y., 43 N. E. Rep. 853. 

47. CRIMINAL LAW-Selling Property Twice.—To ren- 
der a person subject to punishment under Gen. St. § 
200, making it a criminal offense, after having once 
sold, bartered or dispoged of land or lots,to again 
knowingly and fraudulently sell, barter or dispose 
of the same property to another for a valuable consid- 
eration, it must be shown that the second sale was for 
a valuable consideration.—CLEMENT v. MAJOR, Colo., 
44 Pac. Rep. 776. 

48. CRIMINAL LAW—Assault with Intent to Kill.—Ina 
prosecution for an assault with intent to kill, evidence 
that the person shot wanted to swap knives with a 
third person, for the purpose of obtaining a longer one 
than his own; that he told such person that he was 
going to have a row with the accused, and that there 
was only one man in the world whom he wanted to 
kill, and that was accused—is admissible as tending to 
show who wasthe aggressor.—PRINE V. STATE, Miss., 
19 South. Rep. 711. 

49. CRIMINAL LAW — Assault with Intent to Kill. — 
Where, on a trial for assault with intent to kill, there 
was evidence that the prosecuting witness had made 
threats against defendant, which were communicated 
to defendant; that the witness struck defendant, and 
made a movement with his hand as though about to 
draw a pistol, whereupon defendant drew a pistol, and 
shot him—a charge which failed in any instruction to 
state the doctrine of reasonable doubt was erroneous.: 
—GODWIN V. STATE, Miss., 19 South. Rep. 712. 

50. CRIMINAL Law—Larceny—Ownership.—Any one has 
a special ownership, sufficient to sustain an indictment 
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for larceny, who has the care, contro] and manage- 
ment of the property, except in the case of servants 
having only temporary custody and use of the prop- 
erty subordinate to the owner, or person having the 
actual care, control and management of the same.— 
MURRAY V. UNITED STATES, I. T., 35S. W. Rep. 240. 

51. CRIMINAL Law — Indictment — Variance. — In a 
prosecution under an indictment for assault with in- 
tent to kill, alleged to have been committed by shoot- 
ing the person assaulted with a pistol, where there 
was evidence that prosecutor was shot in the head, 
defendant cannot be convicted of an assault by strik- 
ing the person with a pistol. — COMMONWEALTH V. 
HEATH, Ky., 358. W. Rep. 277. 

52. CRIMINAL Law—Larceny.—On a trial for theft, an 
instruction that the possession of recently stolen prop- 
erty is prima facie evidence of guilt, unless other evi- 
dence raises a reasonable doubt thereof, was not ob- 
jectionable, as assuming that the property was stolen, 
where instructions for defendant left the question 
whether it was stolen or not to the jury.—KEATING V. 
PEOPLE, Ill., 43 N. E. Rep. 724. 

53, CRIMINAL Law—Murder—Possession of Deceased’s 
Property. — Possession of articles apparently taken 
from the deceased at the time of his death authorizes 
a prima facie presumption of guilt, which the jury may 
act upon unless it is rebutted by the evidence or expla- 
nation offered by the accused.— WILSON v. UNITED 
StTaTEs, U.S. 8.C.,16S. C. Rep. 895. 

64. CRIMINAL LAW—Larceny by Public Officer.—Under 
Hill’s Ann. Laws, § 1772, providing that any person 
having in his possession public money, who shall con- 
vert the same to his own use, “or’’ who shall loan the 
same without interest, ‘‘or’’ who shall neglect to pay 
over the same as by law directed, shall be guilty of 
larceny, the conversion, loaning and refusal to pay 
over are each prima facie separate crimes.—STATE V. 
HOWE, Oreg., 44 Pac. Rep. 672. 

55. CRIMINAL LAW—Homicide—Misconduct of Attor- 
ney.—In a murder case the verdict will not be disturbed, 
where there is evidence which, if without conflict, 
would support the conviction. Tosave an exception 
to alleged improper conduct of the prosecuting attor- 
ney, defendant must invite and insist upon some ac- 
tion of the trial court with reference to the alleged 
misconduct, and base his exceptions on the court’s 
ruling.—ROBB V. STATE, Ind., 43 N. E. Rep. 642. 

56. CRIMINAL Law—Homicide—Evidence. — Where a 
witness eharged with a murder twice denied any 
knowledge, her evidence incriminating accused, deliv- 
ered under threats and the influence of intoxicants, 
was insufficient for conviction. — DODSON Vv. STATE, 
Tex., 35S. W. Rep. 151. 


57. CRIMINAL Law—Conduct of Trial.— Where, in a 
criminal case, the witnesses are placed under the rule, 
but by some omission one is not sworn, and remains 
in the court room while several witnesses testify, it is 
not an abuse of discretion te permit such witness to 
testify, it appearing that the witnesses who had testi- 
fied in his presence did not give any testimony on the 
point as to which he testifies.—BISHOP V. STATE, Tex., 
858. W. Rep. 170. 


58. DBDICATION—Evidence to Establish.—The fact that 
arailroad company allowed the public to make a short 
cut between two avenues over one of its lots was in- 
sufficient to show a dedication, though allowed for the 
necessary length of time, where the lot was fenced, 
and during that period had been constantly used by 
the company for its own purposes.—FRANKFORD & §. 
P. City Pass. Ry. Co. v. CITY OF PHILADELPHIA, 
Penn., 34 Atl. Rep. 577. 


59. DEED—Record — Priority. — A prior unrecorded 
deed, passing the legal title, made in good faith, for a 
valuable consideration, will take precedence of a title 
based on a judicial sale made under an attachment or 
execution, if such deed be recorded before the evi- 
dence of the title based on the judicial sale is recorded, 
— SHEASLEY V. KEENS, Neb., 66 N. W. Rep. 1010. 





60. DEED—Construction—Rule in Shelley’s Case.—A 
grant to P for life, “and, at her death, then the same 
shall go and descend to the heirs of said P, which have 
been or may be begotten on the body of said P by her 
present husband, the said L, to them, the heirs of said 
P and L, their heirs and assigns, forever,” confines the 
remainder to the children of P and L, who take by pur- 
chase, not by inheritance, and the rule in Shelley’s 
Case does not apply.—DAWSON V. QUINNERLY, N. Car., 
248. E. Rep. 483. 

61. DEED — Delivery. — Where a voluntary deed, 
signed by the grantors, ready for delivery, is given to 
the grantee, with the present intention of passing title, 
but with a mutual verbal understanding that the deed 
should subsequently become inoperative, if other 
grantors should refuse to sign, there is a delivery, and 
the grantors cannot set up, thereafter, non-perform- 
ance of the condition to defeat the deed.—STANLEY Vv. 
WHITE, I11., 48 N. E. Rep. 729. 

62. DEED—Delivery.—On an issue as to the delivery 
in escrow by a father of deeds to children by a former 
wife of their portion of the estate, there was evi- 
dence that the grantor told the notary before whom 
they were executed that, as long as he lived, he was 
going to leave them with D, who had a good safe, 
where they could be kept safely, and if he wanted them 
at any time he could get them; that the grantor, some 
little time afterwards, delivered them to D,on what 
conditions was not shown; that the father subse- 
quently sold part of the land, got back the deeds, and 
destroyed them: Held, no sufficient delivery to pass 
title.—SHULTS V. SHULTS, Ill., 43 N. E. Rep. 800. 

63. DBED OF TRUST—Power of Sale.—A note and trust 
deed securing it provided for interest; that, in the 
event any three interest installments were due and 
unpaid,the whole debt should be due; and that, in 
case of default in payment of such indebtedness, prin- 
cipal and interest, at maturity, the trustee might sell, 
etc.: Held, that the trustee was empowered to sell 
when there were more than three interest installments 
overdue.—JOUETT V. GUNN, Tex., 358. W. Rep. 194. 

64. DESCENT AND DISTRIBUTION—Title.—S, by acer 
tain instrument, divided all his estate among his three 
daughters and two grandsons, and declared that he 
held his land in trust for such children and grand- 
children, subject to a life estate in himself: Held that, 
on the death of 8, such children and grandchildren 
held title by purchase, and not by descent.—LATROBE 
v. CARTER, Md., 34 Atl. Rep. 472. 


65. EASBMENT—Parol Grant.—A court of equity will 
give effect to a parol grant of an easement, where 
there has been a valid consideration, where the grant 
is certain in its terms, and where there hus been such 
a performance on the part of the grantee as would, in 
the case of a contract for the sale of the fee, take the 
case out of the statute of frauds.—GILMORE V. ARM- 
STRONG, Neb., 66 N. W. Rep. 998. 


66. EJECTMENT — Right of Partner to Maintain.—A 
partner, being a tenant in common with his copartner, 
may recover possession of the whole of the firm real 
estate, as against one holding the same without title. 
—BRADY V. KREUGER, S. Dak., 66 N. W. Rep. 1083. 


67. ELECTION—Contest.—Proceedings in chancery to 
contest an election being purely statutory, under the 
election law of 1872 (Rev. St. 1874, ch. 46, § 113 e¢ seq.), 
providing that such proceedings shall be tried in like 
manner as cases in chancery, and for review of the 
decree therein by appeal, the court in which the pro- 
ceedings are instituted has no jurisdiction to review: 
by bill of review, a decree, in such proceedings, after 
the term at which it was rendered.—ALLERTON Vv. HOP- 
KIns, Ill., 48 N. E. Rep. 753. 


68. EMINENT DOMAIN—Public Use—Extent of Title.— 
The owner of the fee of land to which a city has ac- 
quired title by condemnation proceedings, duly au- 
thorized, for a particular public use, has uo right to 
enter on and use any portion of the land without con- 
sent of the city, though his use does not interfere with 
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the use of the land by the city for the purpose for 
which it was appropriated.—CITY OF PHILADELPHIA V. 
WARD, Penn.., 34 Atl. Rep. 458. 


69. EMINENT DOMAIN—Damages to Abutting Prop- 
erty.—In an action for permanent injuries to realty 
whereby the value of the property was depreciated, 
plaintiff, in order to sustain his action, must show 
fee-simple title to the premises, and in default of such 
proof a nonsuit is properly granted.—SCHECHTER V. 
DENVER, L. & G. R. Co., Colo., 44 Pac. Rep. 761. 


70. EMINENT DOMAIN—Damages.—In an action for 
damages for taking aright of way and constructing a 
railroad across a tract of land used for farm purposes, 
and across which no streets were opened, it is error 
to admit in evidencea street plan of the borough in 
which the land is situate, prepared after the location 
of the railroad , and not completed or approved by the 
borough authorities till after completion of the rail- 
read, and showing streets across the land, the measure 
of damages being the difference in value of the whole 
property before and after the construction of the rail- 
road, and its value before the injury being shown by 
the actual condition thereof at the time condemna- 
tion proceedings were begun. — WALKER V. SOUTH 
CHESTER R. Co., Penn., 34 Atl. Rep. 560. 


71. EMINENT DOMAIN—Damages.—In condemnation 
proceedings by a city the value of the interest of the 
lessee in the property to be taken, from whose lease, 
by mistake, a provision giving the lessee the right to 
an extension of the lease was excluded, was as- 
sessed as though the lease was only for the term stated 
in the lease: Held, that the remedy of the lessee was 
by appeal in the condemnation proceedings, as pro- 
vided for by statute, and not by bill in equity against 
the city to reform the lease.—LOBLE V. CITY OF PHILA- 
DELPHIA, Penn., 34 Atl. Rep. 554. 


72. Equity—Estoppel.—There can be no equitable 
estoppel to an assertion of title, where the party claim- 
ing to have been influenced by the conduct of another 
to his injury had convenient and available means of 
ascertaining the true state of the title.—MOUNTAIN 
LAKE PARK AS8S8’N OF GARRETT COUNTY V. SHARTZER, 
Md., 34 Atl. Rep. 536. 

73. ESTOPPEL IN Parts—Sale.—In an action for the 
price of yarn sold defendant, the latter claimed that he 
was a broker merely, and that the sale was made to 
one B, to whom plaintiffs delivered the yarn: Held, 
that defendant was not estopped from denying that 
he was the purchaser by the fact that he made no ob- 
jection to the bills for the yarn rendered to him by 
plaintiffs.—SHAW V. FLEMING, Penn., 34 Atl. Rep. 555. 

74. EVIDENCE—Master and Servant—Declarations of 
Agent.—In an action by a mill employee for injuries 
caused by the breaking of a shafting hanger which he 
was placing, declarations of the mill superintendent, 
made after the accident, that the hangers had been 
condemned, and should not have been used, are inad- 
missible.—GIBERSON V. PATTERSON MILLS CO., Penn., 
34 Atl. Rep. 563. 

75. EXECUTION AGAINST THE PERSON—Validity.—Un- 
der Pub. St. ch. 171, § 55, which authorizes an officer to 
complete the service of an execution after the return 
day, when the service was begun before that day, 
where a debtor is arrested, and enters into a recogni- 
zance, and submits himself to examination, and the 
poor debtor’s oath is denied him, and a certificate to 
that effect is annexed to the execution, the execution 
resumes its former power, and the officer is empowered 
to arrest him.—IN RE RUBERG, Mass., 48 N. E. Rep. 
911. 

76. FEDERAL CouRTSsS—State Courts—Conclusiveness 
of Decisions.—The decision of the highest court of the 
State, as establishing arule of property, are control- 
ling authority in the courts of the United States with 
regard to the construction and effect of a statute of 
such State regulating assignments for the benefit of 
creditors.—ROTHSCHILD V. HASBROUK, U. 8. C. C. 
(Iowa), 72 Fed. Rep. 813. 





77. FEDERAL CouRTs—Jurisdiction — Constitution.— 
The F. F. Water Company brought an action against 
the city of F. F. upon a contract. It alleged in its 
complaint that the city made a contract to pay to it 
certain water rents for supplying the city with water; 
that it had complied with the contract and furnished 
the water; that the city had paid the rents until its 
city council passed a resolution that the contract was 
annulled and cancelled, and that it would pay no more 
rents thereunder; that from the date of the passage of 
that resolution the city had refused to pay the rents; 
and that the resolution was ajlaw impairing the obliga- 
tion of the contract: Held, that the latter allegation was 
mere surplusage, and did not make the action one 
arising under the constitution of the United States, 
within the jurisdiction of the federal courts.—CITY OF 
FERGUS FALLS V. FERGUS FALLS WATER Co., U. 8. C. C. 
of App., 72 Fed. Rep. 873. 


78. FRAUDS, STATUTE OF—Sale of Goods.—A contract 
by which defendants agree to furnish a monument for 
a certain amount, to be erected by a State on a battle- 
field, is not a contract for sale of gocds, within the 
statute of frauds, though defendants are not bound to 
bestow their personal skill and labor thereon, but may 
get others to make it for them.—FORSYTH Vv. MANN, Vt., 
34 Atl. Rep. 481. 


79. FraupD—Pleading.—In pleading fraud it is neces- 
sary to set out the facts relied upon for relief. Mere 
epithets or conclusions of fraud, without any state- 
ment of the facts upon which such charge is predi- 
cated, are insufficient.—CROSBY V. RITCHEY, Neb., 66 
N. W. Rep. 1005. 


80. FRAUDULENT CONVEYANCES — Consideration.—A 
conveyance of land to a girl in consideration of a pre- 
vious promise by the grantor to tle girl’s mother that, 
if allowed to retain the child in his family, he would 
educate her, and give her a sum of money upon her 
marriage or majority, if accepted by such grantee in 
good faith, as part performance of the agreement 
made for her benefit, is valid, though made to defraud 
other creditors of the grantor.—BOWIE Vv. HEDRICK, 
Tex., 358. W. Rep. 317. 


81. FRAUDULENT CONVEYANCES—Rights of Judgment 
Creditor.—A judgment creditor may proceed to sale on 
execution against land of the debtor fraudulertly con 
veyed without first bringing suit to set aside the con- 
veya nce.—WILLARD V. MASTERSON, Ill., 48 N. E. Rep. 
771. 


82. FRAUDULENT CONVEYANCE — Evidence. —In re 
plevin, where the defense was that the title of plaintiff 
to the goods in issue was fraudulent as to creditors of 
the vendor, it was error to admit testimony tending 
to show the general good character of the plaintiff; 
but, it appearing from other evidence that he was in 
fact a bona fide purchaser, the error was without preju- 
dice. — POWERS V. ARMSTRONG, Ark., 35 S. W. Rep. 
229. 

88. FRAUDULENT CONVEYANCE. — Where a purchase 
of an entire stock of goods, books of account, and fixt- 
ures of a merchant was made at a fair price, and with 
no knowledge that such merchant was at the time in- 
debted to other parties, it should not be declared void, 
though the purpose of the purchaser was in part to 
secure payment of a debt due the bank of which he 
was at the time cashier.—GOLDSMITH V. ERICKSON, 
Neb., 66 N. W. Rep. 1029. 

84. FRAUDULENT MORTGAGE — Enforcement. — The 
holder of a note and mortgage given to and received 
by him for the purpose of defrauding the mortgagor’s 
creditors cannot enforce the same, whether executed 
for a valuable consideration or not.—O’KANE Vv. TER- 
REL, Ind., 48 N. E. Rep. 869. 

85. GARNISHMENT.—That defendant has been sum- 
moned as garnishee in an action against plaintiff is not 
ground for plea in bar; but defendant, to protect him 
self from the garnishment proceedings, should move 
for a continuance until the determination of such pro 
ceedings.—KNIGHT V. GRIFFEY, Ill., 48 N. E. Rep. 727. 














528 CENTRAL LAW JOURNAL. 


No. 25 














86. GARNISHMENT—Intervention.—In garnishment, a 
third person claiming property affected thereby may 
interplead, and have his rights determined in the 
same action. A bill of sale purporting to be executed 
by a corporation, signed by its vice-president, with the 
corporate seal affixed, is admissible in evidence, with- 
out proof of the authority of the vice-president to ex- 
ecute it.—SPRINGER V. BIGFORD, IIll., 43 N. E. Rep. 
751. 

87. GUARDIAN’S DEED — Absence of Confirmation.— 
Under the act of 1846, providing that a guardian’s sale 
shall be conducted asthe court may direct, and on 
terms approved by the court, a guardian’s deed of land 
sold under an order of court conveys no title unless 
the sale is confirmed by such court.—GREER V. ANDER- 
son, Ark., 35S. W. Rep. 215. 

88. HABEAS CoRPUS — Sufficiency of Petition.—The 
writ of habeas corpus, although a constitutional and im- 
perative writ of right, does not issue,asa matter of 
course, to every applicant. The petition forthe writ 
must show probable cause for issuing it,and where 
the petition, on its face, shows no sufficient prima facie 
ground for the discharge of the applicant, the writ 
may be legally refused.—HOSKINS V. BAXTER, Minn., 
66 N. W. Rep. 969. 


89. HIGHWAY—Telephone Company—Injury to Trees. 
—Gen. St. § 3946, giving the selectmen of a town control 
over the placing of telephone wires, does not impliedly 
repeal sections 1477, 1759, and 3944, prohibiting tele- 
phone companies, in the location of their wires, from 
injuring trees upon a highway, without the consent of 
the adjoining owner, so as to authorize the selectmen 
to empower atelephone company to injure trees over- 
hanging the highway, without such consent.—BRAD- 
LEY V. SOUTHERN NEW ENGLAND TELEPHONE CO., 
Conn., 34 Atl. Rep. 499. 


90. HUSBAND AND WIFE—Right of Action against Hus- 
band.—Act June 3, 1887, § 4, providing that husband 
and wife shall have the same legal remedies upon con- 
tracts in their own name and right, against all persons, 
for protection and recovery of their separate property, 
as unmarried persons, does not give a married woman 
aright of action against her husband while they are 
still living together.—KENNEDY V. KNIGHT, Penn., 34 
Atl. Rep. 585. 


91. HUSBAND AND WIFE — Community Creditor.—A 
surviving wife, administering the community estate 
under the provisions of the law relating to the admin- 
istration of such estates, can be sued bya creditor, 
and her property, seized, and itis not necessary that 
such creditor’s claim be presented for approval and 
allowance by, and collection be made through, orders 
of the probate court.—D. M. OSBORNE & Co. Vv. ROBIN- 
son, Tex., 35S. W. Rep. 327. 


92. HUSBAND AND WIFE — Estate by Curtesy—Posses- 
sion.—Where the owner of land deeds it to a wife, and 
afterwards to her husband, and such husband and wife 
take possession, the wife isseised and possessed of the 
land; and, in the absence of a conveyance by her, she 
dies seised and possessed of it, though at that tie she 
is living with her husband and family on other land.— 
HILL V. NASH, Miss., 19 South. Rep. 707. 


93. HUSBAND AND WIFE—Necessaries for Wife’s Chil- 
dren.—A husband who has separated from his wife is 
not liable as at common law for necessaries for the 
wife’s children by a former husband, living with her, 
sold solely on the wife’s credit; especially where it is 
not shown that the wife has no means with which to 
pay for them.—MENEFEE V. CHESLEY, Iowa, 66 N. W. 
Rep. 1039. 


94. INJUNCTION—Actual Notice — Contempt.—Actual 
notice of a perfected injunction is binding on the party 
enjoined, before actual service, and disregard of it 
constitutes contempt of court.—ULMAN V. RITTER, U. 
8. C. C. (W. Va.), 72 Fed. Rep. 1000. 


95. INJUNCTION — Location of Wooden Building in 
Fire Limits.—Injunction will lie to prevent the issu- 








ancé of a permit by the city for the removal ofa 
wooden building and its location within the prohibi- 
tory limits of the city, in violation of an ordinance re- 
quiring, for the location of such a building within the 
limits, the consent of a certain number of the property 
owners inthe neighborhood of the property on which 
the building is to be located, where some of the signa- 
tures of such property owners to the petition for the 
permit for removal were procured by fraud, and others 
signed without authority.—GRISWOLD V. BREGA, IIl., 
43 N. E. Rep. 864. 


96. INSOLVENT ESTATES—Collateral Securities.—When 
acreditor of an insolvent estate holds collateral se- 
curities for his debt, he is not required to exhaust his 
remedy upon such securities, norto surrender them 
to the assignee or receiver administering such as- 
signed estate, before receiving a dividend therefrom. 
—WHEELER V. WALTON & WHANN Co., U.S. ©. C. 
(Del.), 72 Fed. Rep. 966. 


97. INSOLVENCY — Secured Creditor.—Under our in- 
solvency law, the creditor, before he has exhausted 
his security, or surrendered it to the assignee, is en 
titled to file his secured claim, and havethe amount 
and validity of the same determined by the assignee 
or the court on appeal, but he is not entitled to share 
inthe distribution of the insolvent’s estate until he 
has so exhausted or surrendered his security.— 
SWEDISH NAT. BANK OF MINNEAPOLIS V. DAVIS, Minn., 
66 N. W. Rep. 986. 


98. INSURANCE — Premium — Agent.—An insurance 
agent, who is charged with and becomes liable to the 
company forthe premium on policies issued by him, 
may sue forthe premium in his own name.—WATERS 
Vv. WANDLESS, Tex., 35 S. W. Rep. 184. 


99. INSURANCE—Consideration — Conditions.—A pol- 
icy reciting that in consideration of the warranties 
contained in the application, and an order for moneys 
on a railroad company, the insurance company in- 
sures, etc., does not, by the subsequent provision that 
the sums named in the order must be paid according 
to the terms of the order, to keep the policy in force, 
make such payment part of the consideration of the 
policy.—FARRELL V. AMERICAN EMPLOYERS’ LIABILITY 
INS. CO., Vt., 34 Atl. Rep. 478. 


100. INSURANCE—Fraudulent Representation—Rescis- 
sion.—Where an agent’s representation as to the total 
cost of a 10-year endowment policy of insurance is 
both false and fraudulent, and the assured believes it, 
and, in reliance on it and deceived by it, takes out the 
insurance, and gives his notes in payment of the first 
premium, he may rescind the contract on learning of 
the fraud.—BECKWITH V. RYAN, Conn., 34 Atl. Rep. 488. 


101. INSURANCE—Permission to Make Alterations.—A 
permission to make alterations in insured property, 
construed with a provision that the insurer shall not 
be liable for loss “if the risk be increased by any 
means within the control of the assured,” permits 
such alterations asthe assured may choose to make, 
provided the risk is not increased further, nor for a 
longer time, than is necessary to accomplish the work. 
—FIREMEN’S INS. CO. Vv. APPLETON PAPER & PULP CO., 
Ill., 48 N. E. Rep. 713. 


102. INSURANCE—Wuiver of Written Proofs of Loss.— 
Evidence that, after loss, plaintiff called on the secre- 
tary of an insurance company for blank proofs of loss, 
and was told that they were unnecessary, and that 
there was nothing more for her to do, sufficiently 
shows a waiver of written proofs.—ScoTT v. SECURITY 
FIRE INS. Co., Iowa, 66 N. W. Rep. 1054. 


103. INSURANCE — Authority of Insurance Agent.— 
Where an agent, authorized to solicit insurance re- 
ceives applications and forwards them to the com- 
pany, forwarded an application, filled out by himself, 
which incorrectly stated that thesole title to the prop- 
erty was inthe insured, and that the source of title 
was a warranty deed, after having been informed by 
insured that he held it as tenant in common with his 
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brother, and that the source of title was a will, and 
that insured was acting for himself and brother, the 
company could not defend on the ground that the 
statements inthe application were false.—STATE INS. 
Co. OF DEs MOINES, Iowa, Vv. Du Boils, Colo., 44 Pac. 
Rep. 756. 

104. INSURANCE—Conditions—Waiver.—Where a gen- 
eral insurance agent, by advancing and forwarding 
the premium to the company, makes himself, instead 
of the company, the premium creditor on a policy 
which an assignment for creditors avoids,a demand 
by the agent forthe premium after an assignment has 
been made is not, as tothe company,a waiver of the 
condition avoiding the policy.—ORR Vv. HARTFORD 
FIRE INs. Co., Ill., 48 N. E. Rep. 866. 

105. INTOXICATING LIQUORS—Local Optien—Delivery. 
—Where defendant, while within the limits of a local 
option precinct, contracted to sell and received pay- 
ment for several bottles of liquor, which were to be 
delivered, and were actually delivered, outside of such 
local option limits, the contract of sale is not a viola- 
tion of the local option law.—WELDON V. STATE, Tex., 
36S. W. Rep. 176. 

106. INTOXICATING LIQUORS—Illegal Sale on Sunday. 
—A dentist is not a physician, within Code, § 1117, pro- 
hibiting the sale of liquor on Sunday, unless prescribed 
by a“‘physician.”—STATE V. MCMINN, N. Car., 24S. E. 
Rep. 523. 

107. INTOXICATING LIQUORS — Sales by Physician.— 
On a prosecution of one for selling liquor after his li- 
cense had been revoked, it was error to reject evidence 
offered by defendant tending to prove that he wasa 
druggist, andthe family pbysician of the person to 
whom the liquor was sold, and that he sold the liquor 
as an ingredient of a prescription put up by him at the 
instance of such person, and given to such person as a 
medicine, in good faith.—LINDSAY Vv. COMMONWEALTH, 
Ky., 35S. W. Rep. 269. 

108. INTOXICATING LIQUORS — Illegal Sale.—Where in- 
toxicating liquors aresold in this State for the purpose 
of enabling the person to resell them, contrary to, or 
in violation of, the laws of this State, and the vender 
has the knowledge of the illegal purpose of the buyer, 
and participates with him in the illegal traffic, the 
sale is void, and no recovery can be had for the pur- 
chase price of the liquorsthus sold.—Srorz V. FINKEL- 
STEIN, Neb., 66 N. W. Rep. 1020. 

109. JUDGMENT—Res Judicata.—Where a judgment 
rendered on a default was based on a declaration con- 
taining three counts, two of which charged malice and 
the third did not, and the record did not show on which 
count the judgment was rendered, in the absence of 
extrinsic proof of the questions actually litigated, the 
judgment will not constitute an adjudication, estop- 
ping the defendant to prove the absence of malice in 
proceedings, after his arrest under the judgment, to 
obtain his discharge as an insolvent debtor.—SAWYER 
Vv. NELSON, Ill., 48 N. E. Rep. 728. 


110. JODGMENT—Res Judicata.—The lessee of a rail- 
road contracted to use sufficient of the net earnings 
from the road leased, and from the business brought 
to other lines owned by it from the leased road, to pay 
the mortgage bonds of the leased road. The lessee 
subsequently transferred all of its property, including 
the lease, to another company, which defended an ac- 
tion by the lessor against the lessee for the applica- 
tion of the net earnings as required by the lease: Held, 
that a judgment in such action against the lessee was 
binding on the other road also.—SCHMIDT v. LOUIS- 
VILLE, UC. & L. Ry. Co., Ky., 35S. W. Rep. 135. 


lll. JODGMENT—Default—Striking from Record.—A 
default judgment, not only regular on its face, but 
regular and valid in fact, cannot be stricken from the 
record, the remedy being by motion to open judgment 
and let defendant into a defense.—NORTH V. YORKE, 
Penn., 34 Atl. Rep. 620. 


112. JUSTICE OF THE PEACE—Immunity from Civil 
Liability.—A justice of the peace, in common with all 





judicial officers, acting within the scope of his jurisdic- 
tion, enjoys absolute immunity from liability in a civil 
action; but he is not excused when acting without 
jurisdiction, nor when he exceeds the jurisdiction con- 
ferred upon him by law, however honest his motives 
may be and however plain it may appear he was in- 
tending to keep within his powers.—SMITH V. CASNER, 
Kan., 44 Pac. Rep. 752. 

113. LANDLORD AND TENANT—Construction of Lease— 
“Reasonable Use.”—Evidence as to the condition, situ- 
ation and adaptation of land for a particular use, the 
declarations of the parties as to the use to which the 
land was to be put, and that it had no rental value for 
any other purpose, is admissible to show the intent of 
the parties in the use of the phrase ‘‘reasonable use.” 
—BARTELS V. BRAIN, Utah, 44 Pac. Rep. 715. 


114. LANDLORD AND TENANT—Recovery of Possession. 
—A judgment, in an action for unlawful detainer, 
awarding defendant possession of a tract of land on 
which a house was situated, was proper, where the 
complaint alleged plaintiff’s title to the land, and that 
defendant became tenant of a house thereon and was 
unlawfully withholding possession of the “‘premises,”’ 
and the writ of possession awarded plaintiff possession 
of the land, and the evidence supported the judgment. 
—DAVIS V. GOODMAN, Ark., 85S. W. Rep. 231. 


115. LIENS—Labor on Personalty—Subcontractor.—A 
tailor performing labor as a subcontractor in making 
cloth into clothing, under a contract with one who re- 
ceived the cloth from the owner under a contract to 
make the clothing, has no lien on the clothing for his 
services.—MEYERS V. BRATESPIECE, Penn., 34 Atl. Rep. 
551. 

116. LIMITATIONS—Acknowledgment of Debt.—Stat- 
utes of limitation are statutes of repose, and before a 
bar of the statute can be said to have been removed by 
“a written acknowledgment of an existing liability,” 
there must be an unqualified and direct written admis- 
sion of a present subsisting debt on which the party is 
liable.—DEZELL V. THAYER, Kan., 44 Puc. Rep. 687. 


117. LIMITATIONS — Claim for Money Collected by 
Agent.—Limitation does not begin to run against a 
claim by a principal for money collected by his agent 
until the principal has notice that the collection has 
been made.—BONNER Vv. MCCREARY, Tex., 35 S. W. Rep. 
197. 

118. LIMITATION OF ACTIONS—Conversion by Mort- 
gagee.—A claim against a chattel mortgagee for an un- 
authorized sale of the mortgaged chattels, the mort- 
gage debt having been paid, is not based on a written 
contract, but is merely a claim for a conversion, and 
must therefore be brought within two years.—GREER 
v. GILL, Tex., 358. W. Rep. 328. 


119. MALICIOUS PROSECUTION—Malice.—In an action 
for malicious prosecution there was evidence that de- 
fendant’s child was bitten by plaintiff’s dog while on 
plaintiff's premises; thatthe dog was small and was 
not allowed to run at large; that after defendant and 
a policeman had made an unsuccessful attempt to 
shoot the animal, defendant procured plaintiff's arrest 
for keeping a ferocious dog, and that plaintiff was dis- 
charged by the examining magistrate: Held, that the 
question of malice was for the jury, and it was error to 
direct a verdict for defendant.—RITTER v. EWING, 
Penn., 34 Atl. Rep. 584. 


120. MANDAMUS—Pleading.—In mandamus to compel 
payment of a warrant, drawn for the salary of a judge, 
by the State treasurer, an answer averring that the 
funds for the payment of that department have been 
exhansted by warrants which were prior in registry, is 
sufficient to prevent judgment for plaintiff on de- 
murrer.—NANCE V. STUART, Colo., 44 Pac. Rep. 779. 


121. MASTER AND SERVANT—Assumption of Risk.— 
After plaintiff, a teamster employed by a tramway 
company to haul coal to its power house, had unloaded 
his wagon, steam escaping from defendant’s boilers, 
which blew off automatically at a certain pressure, 
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frightened plaintiff's horse, which reared and kicked 
him: Held, that as plaintiff had some acquaintance 
with boilers before accepting the employment, and 
knew that steam was liable to escape from time to 
time, he assumed the risk and could not recover.— 
DENVER TRAMWAY CO. v. O'BRIEN, Colq., 44 Pac. Rep. 
766. 

122. MASTER AND SERVANT—Assumption of Risks.— 
A servant assumes such risks as, from the nature of 
the business as ordinarily conducted, he must have 
known, and those risks which the exercise of his op- 
portunities for inspection would have disclosed to 
him.—LINTON COAL & MINING CoO. vy. PERSONS, Ind., 43 
N. E. Rep. 651. 

123. MASTER AND SERVANT—Fellow-servants.—To ren- 
der a master liable for the injuries to a servant caused 
by the negligence of a fellow-servant, the servant must 
show both the incompetency* of such fellow-servant 
and negligence on the part of the master in either em- 
ploying or failing to discharge him.—KINDEL V. HALL, 
Colo., 44 Pac. Rep. 781. 

124. MASTER AND SERVANT—Injury to Employee—As- 
sumption of Risk.—Plaintiff, a laborer of mature age, 
who had been employed for two years in putting up 
ironwork in buildings, and was familiar with such 
work, while moving a derrick on loose planks laid 
across the girders of a building in process of erection, 
by direction of his foreman, attempted to change the 
direction of the derrick on the plank by using a crow- 
bar while standing with one foot on the plank and the 
other braced against a girder, and slipped and fell into 
the cellar, and was injured thereby: Held, that as the 
risk to which plaintiff was thus exposed was obvious, 
and voluntarily assumed, defendant was not liable.— 
HOLLORAN V. UNION IRON & FOUNDRY CO., Mo., 35S. W. 
Rep. 260. 

125. MASTER AND SERVANT—Personal Injury to Serv- 
ant.—In an action to recover of a master for injuries 
alleged to have been caused by being placed at work 
in a dangerous place without instruction, where the 
plaintiff's evidence tends to establish such allegations, 
the court should not direct a verdict for defendant.— 
HEs8s8 V. ROSENTHAL, IIl., 43 N. E. Rep. 743. 


126. MASTER AND SERVANT—When Relation Exists.— 
In an action for injuries received while a passenger on 
defendant’s train, there was evidence that defendant 
ran its trains over the track of another company at 
the place where plaintiff was injured; that defendant 
was bound by its agreement with such other company 
to obey the orders and signals given by the servants of 
that company, and that the injury was caused by the 
negligence of servants of the latter company in the 
management of one of its trains: Held, that it was not 
error to charge that the servants of such other com- 
pany, while operating its trains on that part of the 
track used in common by both companies, might, for 
the purposes of the case, be regarded as the servants 
of defendant.—MURRAY V. LEHIGH VAL. R. Co., Conn., 
34 Atl. Rep. 506. 


127. MASTER AND SERVANT— Wrongful Discharge.— 
The remedy of a servant discharged without cause be- 
fore the expiration of the contract period of service is 
not in assumpsit, as for implied services, but is for 
damages for breach of the contract.—HAMILTON V. 
LOVE, Ind., 43 N. E. Rep. 873. 


128. MECHANICS’ LIENS—Plaintiff, under a contract 
with defendant for placing water-closets in defendant’s 
hotel, the material for which had to be specially con- 
structed, had manufactured the material before the 
sale of the hotel by defendant, and, after notice by de- 
fendant of his rescission of the contract, filed a 
mechanic’s lien for the labor and materials. Subse- 
quently he entered into a new contract with defend- 
ant’s grantee for constructing the closets, the material 
already manufactured to be used. Plaintiff failed to 
file any lien for the work performed and material 
furnished under the second contract. Defendant 
afterwards regained title to the hotel. The second 
contract provided that it should not constitute a 





waiver of the lien already filed: Held, that plaintiff 
was not entitled to a lien by virtue of the notice filed 
under the first contract, as he did not, under such con- 
tract, part with the title to the materials therein pro- 
vided for.—BARNETT V. STEVENS, Ind., 43 N. E. Rep. 
661. 

129. MECHANICS’ LIENS — Enforcement—Extinguish- 
ment of Liens.—The fact that, during the progress of 
their work, contractors claiming mechanics’ liens pur- 
chased an undivided half interest in the property, will 
not extinguish their lien, where it appears that the 
owner had become insolvent, and unable to pay such 
contractors; that the deed was taken in order to pro. 
cure a loan on the property, and complete the work; 
that the contracts were not surrendered or canceled, 
and that there was no express agreement for discharge 
of the liens —BLATCHFORD V. BLANCHARD, III., 43 N. E. 
Rep. 794. 

130. MECHANIC’s LIEN—Enforcing Against Corpora- 
tion.—A contractor who erected a creamery building 
under a contract signed by a number of individuals, 
each of whom signed for a specific sum, binding him- 
self only to that extent, may, after the subscribers 
have organized into a corporation, which is vested 
with the title to the property, maintain a single action 
to enforce a mechanic’s lien on the property for the 
amount of the unpaid subscriptions, although neither 
the corporation nor the stockholders who paid their 
subscriptions are bound for the indebtedness.—Davis 
& RANKIN BLDG. & MFG. Co. v. VICE, Ind., 43 N. E. 
Rep. 889. 

181. MECHANIC’s LIEN—Evidence to Support.—In an 
action to enforce a mechanic’s lien, in which com- 
plainant alleged a written contract with defendant, 
who denied any such contract or that any one had 
authority to make such contract for her, proof that 
the contract was signed, after the action was begun, 
by one who claimed to be the agent of defendant, is, 
in the absence of proof of authority, insufficient to sup- 
port the lien.—Rass Vv. SEBASTIAN, IIl.,43 N. E. Rep. 
708. 

132. MECHANIC’s LIEN—Manufacturing Plant.—Where 
steam and gas pipe are furnished for the improvement 
of a manufacturing plant, which consists of a number 
of buildings within the same inclosure, and erected as 
an entire plant, and such pipe are used in connecting 
the several buildings, a material-man’s lien may be 
filed therefor against all the buildings as a whole, 
though one of the buildings was occupied by a tenant. 
—PREMIER STEEL CO. V. MCELWAINE-RICHARDS Co., 
Ind., 48 N. E. Rep. 876. 


133. MECHANIC’S LIEN—Waiver. — A mechanic's lien 
is waived or discharged where the parties enter into a 
special agreement inconsistent with the existence of 
the lien; as, for example, by the laborer or material- 
man extending credit tothe owner beyond the statu- 
tory period for bringing an action to enforce the lien. 
—FLENNIKEN V. LISCOE, Minn., 66 N. W. Rep. 979. 


184. MECHANIC’s LIEN—Who are Contractors.—That a 
building is erected under the supervision of the owner, 
except as to the painting and plumbing, for which he 
made contracts, does not make the person with whom 
he made the contract for the plumbing a subcon- 
tractor, in that the owner himself was the contractor, 
so as to prevent a mechanic’s lien from being filed for 
the plumbing materials furnished the person having 
the contract for the plumbing.—OWEN Vv. JOHNSON, 
Penn., 34 Atl. Rep. 549. 


135. MINES AND MINING—Extralateral Rights.—Under 
the act of 1872 (Rev. St. § 2322), which gives to persons 
who had previously procured a patent toa surface lo- 
cation, as incident to one vein only, a right to all other 
veins, throughout their depth, which have their apexes 
within the surface lines, the extralateral rights of the 
patentee in respect to any such additional veins ex- 
tend to the vertical plane of the end lines, prolonged 
in their own direction, and cannot be limited by the 
vertical plane of any side line.—WALRATH V. CHAMPION 
MIN. Co., U. 8. C. C. of App., 72 Fed. Rep. 978. 
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136. MORTGAGE— Delivery — Acceptance. — Where a 
note and mortgage are placed in the hands of a third 
person to be delivered to the mortgagee upon the pay- 
ment of the consideration money therein mentioned, 
and the mortgagee refuses to accept the same, and ad- 
vance such sum, no lien is created upon the land men- 
tioned in said mortgage; and the assignment and de- 
livery thereof by such third person to a stranger ‘to 
the transaction, without the consent of the mortgagor, 
and without any indorsement thereof by the mort- 
gagee, conveys no title to, or vests any interest in, 
said mortgage in the assignee. The mortgage in such 
case never becomes operative at all; it is void from the 
beginning.—BAILEY v. GILLILAND, Kan., 44 Pac. Rep. 
747. 

137. MORTGAGE—Delivery—Evidence. —A mortgagor 
delivered the mortgage to his attorney for delivery to 
the mortgagee on a certain date on a contingency, and 
prior to the date had it recorded because the attorney 
refused to hold it unrecorded. The contingency not 
happening, the attorney, at the reqvest of the mort- 
gagor, continued to hold it without further instruc- 
tions as to delivery, and after the mortgagor’s death 
delivered it to the mortgagee, who had no knowledge 
of its existence: Held, no delivery. — HUMISTON V. 
PRESTON, Conn., 34 Atl. Rep. 544. 

188. MORTGAGE FORECLOSURE.— Where a mortgage is 
given to secure coupon notes falling due at different 
periods, the holder of ary one note may foreclose 
when it becomes due, without waiting till the other 
notes mature, or exercising the option, given him in 
the mortgage, to declare the whole debt due.—BOYER 
v. CHANDLER, IIl., 48 N. E. Rep. 803. 

1489. MORTGAGE ON HOMESTEAD — Acknowledgment 
by Wife.—The statute, requiring a mortgage on the 
homestead to be signed and acknowledged by the wife 
in the statutory form, relates merely to the exeeution 
of the instrument, and will not prevent the reforma- 
tien of a mortgage on the homestead, properly signed 
and acknowledged, which, by mistake of the mort- 
gagee, did not include allthe land which the parties 
had agreed that it should cover, on the theory that the 
mortgage, as reformed, would not be so acknowledged 
by the wife.—STEVENS V. HOLMAN, Cal., 44 Pac. Rep. 
670. 

140. MORTGAGES—Innocent Assignee.—An ipnocent 
purehaser of a note before maturity, which is secured 
by a mortgage duly recorded, may enforce his lien 
against the property, though, as between the mort- 
gagor and his immediate grantor of the fee, the mort- 
gagor’s title was vitiated by fraud.—HUMBLE V. CURTIS, 
Ill., 48 N. E. Rep. 749. 

141. MORTGAGES—Right to Foreclose.—Where debtors 
stipulate in their mortgage securing their sureties to 
pay the debts, the mortgagees, if the obligations are 
not paid when due, without first having paid them may 
foreclose and recover the total probable loss.—GOFF 
Vv. HEDGECOCK, Ind., 43 N. E. Rep. 644. 


142. MornTGAGES—Sale under Power.—Equity will not 
set aside a sale of lands by a trustee, because the sale 
was en masse, unless the trustee was guilty of fraud, or 
the complainant was prejudiced by such a sale.—KER- 
FOOT V. BILLINGS, Iil., 48 N. E. Rep. 804. 


143. MORTGAGOR AS SURETY.—A mortgage executed 
to the brothers of the mortgagor to secure for the 
mortgagor’s son and another a note which was given 
for a bona fide indebtedness is not fraudulent as to the 
mortgagor’s creditors, though it was executed as a 
preference to the mortgagees in case of the future in- 
solvency of the mortgagor. — WEBBER Vv. WEBBER, 
Mich., 66 N. W. Rep. 961. 


144. MUNICIPAL CORPORATION—City Officer—Removal 
by Mayor.—Rev. St. ch. 24, art. 2, § 7, authorizes the 
mayor to remove any officer appointed by him, and 
provides that if he fails for a certain time to file with 
the city clerk the reasons for removal, and the council, 
by atwo-third vote, disapproves of the removal, the 
person removed shall be restored to office, but shal) 


give anew bond: Held, that an officer removed has 





no right to discharge the duties of the office until the 
council takes action.—HEFFRAN V. HUTCHINS, IIll., 43 N. 
E. Rep. 709. . 

145. MONICIPAL CORPORATION — Defective Street. — 
Where, in an action to recover damages for personal 
injuries sustained by the plaintiff through the alleged 
negligence of a city in failing to place a guard or rail- 
ing along a deep excavation adjoining the outer edge 
of a sidewalk at the intersection of street crossings, to 
prevent persons from falling into such excavation, the 
jury are permitted to view the premises, it is not error 
for the court to instruct the jury that they are to deter- 
mine from all the evidence, and from the view of the 
premises, whether the city was guilty of the negligence 
charged.—CITY OF CLAY CENTER V. JEVONS, Kan., 44 
Pac. Rep. 745. 


146. MUNICIPAL CORPORATION — Judgment — Man- 
damus.—When a city has levied taxes for general pur- 
poses to the full constitutional limit, and all the taxes 
so levied are required to meet current expenses, man- 
damus will not lie to compel an additional levy fer the 
purpose of discharging a judgment against the city.— 
CITY OF SHERMAN V. SMITH, Tex., 35 S. W. Rep. 294. 


147. MUNICIPAL CORPORATION—Public Health— Con- 
demnation of Ice.—An order authorizing the health 
commissioner to condemn and cause to be destroyed 
fluid or substance intended for food or drink whenever 
satisfied that its consumption might be injurious to 
public health, does not authorize the condemnation of 
such substamce, except under extraordinary circum- 
stances, without a trial before a regularly authorized 
tribunal, in a proceeding to which the person whose 
rights are to be affected is a party, and in which the 
burden of proving the charges is upon the complain- 
ant, and in which full opportunity is given the adverse 
party to make his defense.—MUNN V. CORBIN, Colo., 
44 Pac. Rep. 784. 


148. MUNICIPAL CORPORATION—Public Improvements 
—Res Judicata.—In a suit to enforce an assessment, it 
appeared that, in a previous action to enforce the 
same assessment against the same parties, a judgment 
confirming it was affirmed by the supreme court; that, 
pending the appeal, the ordinance on which the assess- 
ment was based was repealed by the council, and the 
county court vacated its judgment of confirmation, 
and dismissed the action: Held, that the city was, 
nevertheless, bound by the former judgment.— 
MCCHESNEY V. CITY OF CHICAGO, IIl., 48 N. E. Rep. 703. 


149. MUNICIPAL CORPORATIONS—Bids for Public Im- 
provements.—The discretion vested in the commis- 
sioner of public works in Chicago to determine who 
are the lowest responsible bidders on the contracts for 
public improvements cannot be controlled by the 
courts, in the absence of fraud.— PEOPLE ASSYRIAN 
ASPHALT Co. v. KENT, Ill., 43 N. E. Rep. 760. 


150. MUNICIPAL CORPORATIONS—Defiection of Surface 
Water.—Under the common-law rule prevailing in this 
State, the proprietor of lands may, by a proper use 
and improvement upon them, deflect surface water; 
and for consequent damage to his neighbor he is not 
liable, in the absence of negligence.—CHURCHILL Vv. 
BEETHE, Neb., 66 N. W. Rep. 992. 


151. MUNICIPAL CORPORATIONS — Liability for Tres- 
pass.—Where a municipal corporation, acting within 
the scope of its general powers, though irregularly, 
and not in exact accordance with law, through its offi- 
cers and servants, commits a trespass on private 
property, as by removing a fence, cutting down trees, 
and building a sidewalk thereon, under the mistaken 
belief that the inclosure was an encroachment on a 
street, the corporation and any or all individuais con. 
nected with the act, either by actual participation or 
by direction, may be joined as defendants in an action 
for the trespass, and a recovery may be had against 
all.—BRINK V. BOROUGH OF DUNMORE, Penn., 34 Atl. 
Rep. 598. 


152. MUNICIPAL CORPORATIONS—Local Improvement. 
—An ordinance provided that 32 lamp posts, and two 
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lamp post connections, should be erected on a certain 
avenue, between two streets named; such work to be 
done under the superintendence of the department of 
public works, comformably to the drawings thereto 
annexed. Such drawings were simply a plat of the 
street, showing by marks the location of the posts: 
Held, that such ordinance did not specify the nature, 
character, locality and description of the improve- 
ment, as required by statute.—OTIS v. CITY OF CHI- 
CAGO, Ill., 48 N. E. Rep. 715. 

153. MUNICIPAL CORPORATIONS—Powers — Licensing. 
—A city ordinance providing that persons, excepting 
those conducting regular places of business, selling 
certain articles of merchandise to persons not regu- 
larly engaged in or carrying on such lines of business, 
whether by sample or otherwise, shall pay a license of 
$50 per quarter, is not void as being oppressive or un- 
lawfully discriminating, in that regular merchants in 
those lines pay a less sum per quarter.—EX PARTE 
HASKELL, Cal., 44 Pac. Rep. 725. 

154. MUTUAL BENEFIT INSURANCE.—Where insured, 
in consideration of money paid, andthe payment of 
all assessments and dues, sold his benefit certificate to 
plaintiff, the insured being at the time an old man, and 
in poor health, the association should be allowed to 
prove, in an action upon the certificate, the age of the 
insured atthe time of the transfer; such fact tending 
to show whether the transfer was made in good faith, 
or it was speculative, and inthe nature of a wager.— 
SUPREME LODGE OF KNIGHTS OF HONOR V. METCALF, 
Ind., 43 N. E. Rep. 893. ; 


155. NEGLIGENCE—Child—Contributory Negligence.— 
In the absence of evidence onthe subject, a child or 
youth of any given age should be held tothat degree 
of intelligence common to persons of his age. Lhe cir- 
cumstance thata boy of aboutthe age of 14 years is 
accustomed to perform labor, earn wages, and goto and 
from his work along the streets of a populous City, un- 
attended, raises no presumption that he is more in- 
telligent, or has greater capacity to discern and avoid 
danger, not connected with his occupation, than is 
common to other boys of the same age.—CINCINNATI 
St. Ry. Co. v. WRIGHT, Ohio, 43 N. E. Rep. 688. 


156. NEGLIGENCE — City Ordinance — Pleading.— 
Where, in an action againsta railway company, the 
negligence relied on is the breach of a city ordinance, 
itis sufficient to state in the complaint the existence 
of the ordinance, without setting out a copy thereof, 
asa part ofthe complaint.—LAKE ERIE & W. R. Co. 
Vv. HANCOCK, Ind., 43 N. E. Rep. 659. 


157. NEGLIGENCE—Criminal Negligence—Evidence.— 
Criminal negligence, as the term is used in the statute, 
means such negligence as amounts toa flagrant and 
reckless disregard of one’s own safety, anda willful 
indifference to the injury liable to follow.—CHICcAaGo, 
B. & Q. R. CO. Vv. HAGUE, Neb., 66 N. W. Rep. 1000. 


158. NEGLIGENCE—Dangerous Premises.—A tenant of 
a store building caused gas connections to be placed 
in the cellar for his own use, employing therefor a 
plumber of many years experience. The property 
was afterwards devised, and several years after, when 
occupied by atenant of the devisee, an explosion oc- 
curred by reason of defects in the gas fittings, by 
which athird person was injured: Held that,in the 
absence of evidence of want of proper care on the part 
of the tenant having the work done, which would have 
rendered him liable for negligence, the owner, who 
came into possession ofthe property with no actual 
knowledge of any defect, was not chargeable with neg- 
ligence rendering her liable for the injury.—METZGER 
Vv. SCHULTZ, Ind., 48 N. E. Rep. 886. 


159. NEGLIGENCE — Imputable Negligence.—The neg- 
ligence of the driver of a vehicle in crossing a railroad 
track on the highway cannot be imputed to one riding 
with him as his guest, who had good reason to believe 
him to be a careful and competent driver, and was 
himself without personal fault.—LAKE SHORE & M.S. 
Ry. Co. v. BoytTs, Ind., 43 N. E. Rep. 667. 












160. NEGLIGENCE — Province of Jury.—In an action 
against a railroad company for negligence resulting in 
death of an employee, an instruction that it is the duty 
of the company to use reasonable care in the construc. 
tion of its road-bed, and to use reasonable care to keep 
the rails on the track securely fastened down, and se- 
curely fastened together by proper fish bars and bolts, 
and to keep its switches in safe condition, and, in case 
it fails to perform any ofthese duties, it is guilty of 
negligence, is improper, as infringing on the province 
of the jury.—Houston & T. C. Ry. Co. Vv. GAITHER, 
Tex., 35S. W. Rep. 179. 

161. NEGLIGENCE — Telephone Company — Electric 
Railway.—In an action for damages resulting from 
contact with a telephone wire which had fallen across 
the trolley wire of an electric street railroad company, 
defendant telephone company’s plea that its wire was 
in good order, and properly located, is not a denial of 
plaintiff's allegations that, known to defendant, the 
wire was weak, not securely fastened, and liable to 
break and fall across the trolley wire; that it was the 
duty of defendant to so maintain its wires as to pre- 
vent such an occurrence; and that, after the wire had 
fallen, it was suffered to remain in that condition, 
causing plaintiff's injury.—MCKaAyY Vv. SOUTHERN BELL 
TELEPHONE & TELEGRAPH CO.,Ala., 19 South. Rep. 
695. 

162. NEGOTIABLE INSTRUMENTS—Indorsement of Note 
—Parol Evidence.—A surety on a note given to a bank 
by a third person in renewal ofa prior note on which 
such surety was also an indorser may show, as against 
the bank, that, at the time he signed such renewal, its 
cashier informed him that the bank had sufficient 
funds of the maker to pay such renewal note; that its 
execution was a matter of form, necessary only to 
keep the bank accounts straight; and thatthe bank 
would not hold him liable thereon.—FIRsT NAT. BANK 
OF WINSTON V. PEGRAM, N. Car., 24 8. E. Rep. 487. 


163. NEGOTIABLE INSTRUMENTS—Checks—Actions on. 
—The holder of a check cannot sue the bank on which 
itis drawn until such check is accepted by the bank. 
—COMMERCIAL NAT. BANK OF CHARLOTTE V. FIRST 
NAT. BANK OF GASTONIA, N. Car., 2458. E. Rep. 524. 


164. NEGOTIABLE INSTRUMENTS—Guaranty — Consid- 
eration.—Where the written contract of a principal 
sets forth or imports a consideration,—for example, a 
promissory note,—and a contract of guaranty, by a 
third party, is a part of, or is indorsed upon, the note, 
and is delivered simultaneously with it, the consid- 
eration for the note supports the guaranty.—D. M. Os- 
BORNE & CO. V. GULLIKSON, Minn., 66 N. W. Rep. 965. 


165. NEGOTIABLE INSTRUMENTS—Notes — Conditional 
Delivery.—In an action on notes by an indorsee against 
the maker, a corporation, the president of the corpo- 
ration testified to representations on the part ofthe 
payee as to indebtedness for which stock belonging to 
the corporation had been pledged, and that the payee 
agreed, on receipt of the proceeds of the notes, when 
negotiated, to take up the stock and retugn the same 
to the corporation.. Atthe time the corporation was 
indebted to the payeefor advances. Subsequently the 
notes were executed bythe directors of the corpora- 
tion, and delivered tothe payee, without any condi- 
tion other than that implied fromthe conversation 
with the president: Held, that the evidence was in- 
sufficient to show a delivery conditioned on the use of 
the proceeds for the release of the stock.—CHAMPION 
EMPIRE MIN. Co. V. BIRD, Colo., 44 Pac. Rep. 764. 


166. NEGOTIABLE INSTRUMENTS—Promissory Note— 
Alteration of Date.—The date borne by a promissory 
note is a material part thereof, and if the payee, with- 
out the knowledge or consent ofthe maker, alter its 
date after the note has been delivered to him, such act 
renders the instrument void, even in the hands of an 
innocent indorsee for value.—NEWMAN Vv. KING, Ohio, 
43 N. E. Rep. 683. 


167. NEGOTIABLE INSTRUMENTS — Protest — Prima 
Facie Evidence.—In an action on a protested check in- 
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dorsed by defendant, the certificate of protest, at- 
tested by seal, is sufficient to show prima facie that the 
notary had done his duty.—FLETCHER V. ARKANSAS 
NaT. BANK, Ark., 35S. W. Rep. 228. 

168. NEGOTIABLE INSTRUMENTS—Recovery on as Bills 
of Exchange.—A bank suing as assignee on a note can- 
not recover on the same asa bill of exchange, under 
St. 1894, § 483, placing on an equal footing with bills of 
exchange commercial paper which, being payable to 
any bank organized under the State or federal law, is 
indorsed to and discounted by any bank so organized, 
unless the petition shows that it is a bank ofthat class. 
—MERRITT V. DROVERS’ & MECHANICS’ BANK, Ky., 358. 
W. Rep. 285. 

169. NEGOTIABLE INSTRUMENTS —Rights of Indorsee— 
Fraud of Payee.—In an action by the indorsee of a 
note, a plea that the note was procured by fraud of the 
payee, who was agent ofthe plaintiff,is defective in 
that it fails to allege thatthe plaintiff took the note 
with the knowledge of the fraud.— BANKS V. MCCOSKER, 
Md., 34 Atl. Rep. 539. 

170. NEGOTIABLE INSTRUMENTS—Sureties—Parol Evi- 
dence.—In an action for contribution, parol evidence 
isadmissible to show an agreement between one who, 
before delivery of a note, and for the accommodation 
of the maker, guarantied payment thereof by indorse- 
ment, waiving protest, demand, and notice, and one 
who signed upon the face as a joint and several maker, 
but in fact as surety, to become cosureties as between 
themselves, and share equally in any loss.—MONTGOM- 
ERY V. PAGE, Oreg., 44 Pac. Rep. 689. 

171. NEW TRIAL ON SPECIAL IssUES.—On motion for 
new trial the party moving cannot restrict his motion 
to special issues, it being wholly within the discretion 
of the court on granting new trial to determine 
whether it shall be on one or more or all of the issues 
passed upon by the jury.—NATHAN V. CHARLOTTE ST. 
Ry. Co.,N. Car., 248. E. Rep. 511. 

172. PARTITION—Sale.—The fact that two tenants in 
common, by agreement, sold a part ofa tract of land, 
does not bar one from afterwards requiring of the 
other a partition of the remainder, if susceptible of it, 
—CLAUDE V. HANDY, Md., 34 Atl. Rep. 532. 

173. PARTNERSHIP CREDITORS — Lien on Firm Prop- 
erty.—Simple partnership creditors have no specific 
lien, legal or equitable, on the firm property.—WAPLES- 
PLATTER CO. V. MITCHELL, Tex., 35S. W. Rep. 200. 

174. PARTNERRHIP — Dissolution.—Civ. Code, § 2453, 
providing that the liability of a general partner for the 
acts of his copartners continues, even after a dissolu- 
tion of the copartnership, in favor of persons who 
have had dealings with, and given credit to, the part- 
nership, during its existence, until they have had 
personal notice of the dissolution, etc., applies to min- 
ing partoerships.—DELLAPIAZZA V. FOLEY, Cal., 44 
Pac. Rep. 727. 

175. PARTNERSHIP—Liability of Partners.—When ne- 
gotiable securities, transferable by delivery, are in- 
trusted by the owner to one partner of a firm, to be 
used in raising money forthe owner’s benefit, and are 
by such firm afterwards used in raising money for its 
benefit—the proceeds of the loans so secured and sales 
made being credited to the partner to whom the securi- 
ties were intrusted, the other partners are affected with 
his knowledge of the real owner's interest, and all are 
equally liable to the owners for the moneys raised by 
means of the securities and used by the firm.—Town- 
SEND V. HaGar, U.S.C. C. of App., 71 Fed. Rep. 949. 


176. PLEDGE—Property of Another.—A certificate of 
stock, indorsed in blank, and loaned by the owner to 
be pledged for a certain purpose, cannot legally be 
pledged for a different purpose, and, if so pledged, the 
lien cannot be enforced by one who had knowledge of 
the want of authority of the pledgor.—BOWEN Vv. 
CLEARY, Ky., 35S. W. Rep. 281. 

177. PowERS — Execution.—A life estate in land is 
alienable. If the donee of a power to sell land has also 
an interest in his own right, his deed of the land, mak- 





ing no reference to the power, will convey only his 
own interest.—RIDGELY Vv. Cross, Md., 34 Atl. Rep. 
469. 

178. PRINCIPAL AND AGENT—Contract of Agent.—One 
who hud been and was ostensibly the general agent of 
a corporation, employed plaintiffs to render certain 


professional services for the corporation. Plaintiffs 


had knowledge of such agency, and to the time of their 
employment and rendition of the services had no no- 
tice of a termination thereof: Held, that the corpora- 
tion was liable for the services.—SWINNERTON V. ARGO- 
NAUT LAND & DEVELOPMENT CO., Cal., 44 Pac. Rep. 
719. 

179. PRINCIPAL AND SURETY—Replevin Bond—Omis- 
sion of Name of Surety.—The fact that the name of a 
surety who signs and seals a bond is not mentioned 
thereM does not affect its validity, if it is apparent 
from the face of the bond that he intended to be bound 
by its conditions.—WHEELER V. PATERSON, Minn., 66 
N. W. Rep. 964. 

180. PUBLIC LanDs — Boundaries—Meander Lines.— 
Where, under a patent from the United States, title is 
acquired to a section of land lying partly within and 
partly without a meander line, the land lying without 
the meander being divided into numbered lots, and 
there being nothing to show that it was the intention 
to bound the lots by the meander line, a conveyance 
of one of the lots by number and section carries the 
whole lot to the opposite section line, but in no case 
beyond.—TOLLESTON CLUB OF CHICAGO Vv. CLOUGH, 
Ind., 43 N. E. Rep. 647. 

181. PUBLIC LanpDs—Donation Homestead.—Where a 
husband and wife settle on land to acquire a donation 
homestead therein, under Const. art. 14, § 6, and 
Sayles’ Civ. St. tit. 79, ch. 9, but before the expiration 
of three years the husband alone conveys the land to 
one who subsequently acquires the patent, the wife 
cannot assert such homestead interest as against the 
grantee.—ROBERTS V. TROUT, Tex., 358. W. Rep. 323. 

182. PUBLIC LANDS — Patent — Presumptions.— 
The presumptions arise, from the existence of 
a patent, evidencing a grant of land from the 
United States, that all acts have been performed, and 
all facts have been shown, which are prerequisites to 
its issuance, and that the right of the party, grantee 
therein, to have it issue has been presented to and 
passed upon by the proper officers; and such pat- 
ent is not open ito collateral attack.—GREEN V. BaR- 
KER, Neb., 66 N. W. Rep. 1032. 

183, RAILROAD COMPANIES—Accidents at Crossings— 
Negligence.—In an action for injuries received at a 
railroad crossing, where it appeared that the engineer 
had failed to give the usual whistle on approaching it, 
such failure was not only negligence on the part of the 
defendant, but relieves the plaintiff from the imputa- 
tion of contributory negligence, if, by reason thereof, 
she was misled into exposing herself to danger, and 
induced to cross the track, believing it safe, without 
stopping to look and listen.—RUSSELL V. CAROLINA 
CENT. R. Co., N. Car., 248. E. Rep. 512. 

184. RAILROAD CoMPANY—Electric Street Railway— 
Contributory Negligence.—One is not, as a matter of 
law, guilty of contributory negligence in boarding an 
electric car while in motion.—CICERO & P. 8T. Ry. Co. 
Vv. MEIXNER, IIl., 48 N. E. Rep. 823. 

185. RAILWAY COMPANY—Negligence and Contribu- 
tory Negligence.— The duty of a railroad company not 
to injure, by its own act, a person on a crossing which 
is not-a public crossing, is the same, whether such 
person is there by implied invitation, or is a mere li- 
censee.—POMPONIO v. NEW YORK, N. H. & H.R. Co., 
Conn., 34 Atl. Rep. 492. 

186. RAILROAD COMPANIES — Obstruction of Public 
Road — Negligence.—Where a railroad company ob- 
structs a public road crossing by unnecessarily leav- 
ing cars standing on aswitch in such a manner as to 
frighten teams of ordinary docility, it is chargeable 
with negligence.—Missourl, K. & T. Ry. CO. OF TEXAS 
v. JONES, Tex., 355. W. Rep. 322. 
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187. RAILROAD COMPANY — Passenger—Negligence.— 
Where a woman, while attempting to alight from a 
railway car, was thrown down and injured, by her 
dress being caught on a projection of the car platform, 
the fact that the platform was of a pattern in general 
use on all roads, and approved by railroad men, is not 
conclusive evidence of freedom from negligence; the 
projection being plainly visible, and in a position 
which made the danger of such accidents obvious.— 
ILLINOIS CENT. R. CO. v. O’CONNELL, Ill., 48 N. E. Rep. 
704. 


188. RAILROAD COMPANY — Private Way—Voluntary 
Construction. — Where a railroad voluntarily con- 
structed a bridge over ditches along its right of way 
asa private way forjthe use and convenience of the oc- 
cupants of the land abutting on its right of way, it was 
liable, to one of the parties for whose use it was duilt, 
for injuries caused by its failure to keep the bridge in 
proper repair.—HaLt v. Texas & P. Ry. Co., Tex., 35 
8S. W. Rep. 321. 

189. RAILROAD COMPANIES—Regulation by State.—St. 
§ 816, providing that, if any railroad corporation shall 
charge or collect more than a just and reasonable rate 
of toll for the transportation of passengers or freight, 
it shall be guilty of extortion, and fixing a penalty 
therefor, is void for uncertainty, in that it fails to pre- 
scribe a standard as to what is just and reasonable, by 
which the carrier can regulate its conduct.—LovuIs- 
VILLE & N. R. CO. Vv. COMMONWEALTH, Ky., 358. W. 
Rep. 129. 

190. RAILROAD COMPANIES—Stock Killed—Fences.— 
The law not requiring a railway company to fence its 
track or right of way in the Indian Territory, in doing 
80, the railway company only exercises extraordinary 
diligence to prevent danger to cattle, and is not guilty 
of negligence in failing to maintain such fence.—CHI- 
caao, R. I. & P. Ry. CO. v. WOODWORTH, I. T., 35 8. 
W. Rep. 238. 

191. RAILROAD COMPANIES—Willful Killing of Person 
on Track—Ordinance.—A person, walking on a railroad 
track, located on a street, has a right to assume, in the 
absence of any indication to the contrary, that the 
roailroad company will obey an ordinance limiting 
the speed of the trains in the city.—LAKE ERIE & W. 
R. Co. V. BRAFFORD, Ind., 43 N. E. Rep. 882. 


192. RAILROADS—Injuries—Contributory Negligence. 
—Contributory negligence is available as a defense in 
an action against a railroad, under act April 8, 1891, 
making it liable for all damages resulting from neglect 
to keep a constant lookout on its trains for persons or 
property on the track, and placing on them the burden 
of showing that the duty has been performed.—S8T. 
Louis, I. M. &8. Ry. Co. v. LEATHERS, Ark., 35S. W. 
Rep. 216. 

193. RAILROADS—Injuries—Contributory Negligence. 
—Contributory negligence is available as a defense in 
an action against a railroad under act April 8, 1891, 
making railroad companies liable for all damages re- 
sulting from neglect to keep a constant lookout for 
persons or property on the track, and placing on them 
the burden of showing that the duty has been per- 
formed.—ST. Louis, S. W. Ry. Co. v. DINGMAN, Ark., 
35S. W. Rep. 219. 

194. RAILROADS — Child — Trespasser — Contributory 
Negligence.—A bright intelligent child, 7 1-2 years 
old, who, though he knows that trains are liable 
to pass, and that if, when they pass, he is on the track, 
he will be run over, sits down on a railroad track to 
play, falls asleep, and is run over, is guilty of contrib- 
utory negligence.—KRENZER V. PITTSBURGH, C. C. & 
8T. L. Ry. Co., Ind., 48 N. E. Rep. 649. 

19%. RELEASE AND DISCHARGE—Compromise Settle- 
ment—Rescission.—Where the assured accepts a com- 
promise offer in settlement of a disputed loss under 
his policy, and gives a receipt in full, knowing it to be 
such, he cannot rescind the settlement as procured by 
fraud, without a return of the money received.— 
HARKEY V. MECHANICS’ & TRADERS’ INS. Co., Ark., 35 
8. W. Rep. 230. 








196. REMOVAL OF CaUsES—Civil Action.—An informa- 
tion in equity to restrain violation of a State statute 
forbidding trust combinations is not a civil action, 
within the meaning of the removal act.—MOLONEY Vv. 
AMERICAN TOBACCO Co., U. 8. C. C. (Lil.), 72 Fed. Rep. 
801. 

197. REMOVAL OF CauUsESs—Criminal Prosecutions— 
Civil Rights Laws.—When the constitution and laws of 
a State, as interpreted by its highest court, contain no 


provisions preventing the enforcement of rights se- - 


cured by any law of the United States for the protec- 
tion and enforcement of the equal rights of all citizens 
thereof, the possibility that, during the trial of a par- 
ticular case, a Staté court may not respect and enforce 
the right to the equal protection of the laws, consti- 
tutes no ground for removing the prosecution to a 
federal court, in advance of the trial, under Rev. St. § 
641.—GIBSON V. STATE OF MISSISSIPPI, U.S. 8S. C.,168. 
C. Rep. 904. 


198. REMOVAL OF CaAaUsES—Criminal Prosecutions— 
Civil Rights Laws.—There is nothing in the constitu- 
tion or laws of Mississippi which, by reasonable inter- 
pretation, or as interpreted by the highest State court, 
will prevent one accused of murder from enforcing in 
the State courts any right secured to him by the civil 
rights laws of the United States; and therefore the 
fact that the officers charged with the selection, listing 
and drawing of jurors intentionally exclude all colored 
men from the jury list,on account of their color (de- 
fendant being a colored man), is no ground for remov- 
ing the cause to a federal court,in advance of the 
trial, under Rev. St. § 641.—SMITH V. STATE OF MISSIS- 
SIPPI, U. S. S. 0., 168. C. Rep. 900. 


199. REMOVAL OF CausES—Separable Controversy— 
Railroad Mortgage.—A railroad company which had 
given a mortgage to two trustees, one of which was a 
corporation of another State, brought suit to have 
such trustee removed, and also to restrain it from 
foreclosing the mortgage against the wishes of the 
other trustee and of a majority of the bondholders: 
Held, that the controversy between the railroad com- 
pany and the former trustee was a separable one, to 
which the other trustee and the bondholders were not 
necessary parties.—LAKE STREET EL. R. Co. Vv. FAR- 
MERS’ LOAN & TRUST Co., U. 8. C. C. (Ill.), 72 Fed. Rep. 
804. 


200. REPLEVIN—Defense to Liability on Bond.—Where 
the petition, in an action against an assignee for the 
benefit of creditors and his assignors, charged them 
with having conspired to defraud plaintiffs by obtain- 
ing goods by false pretenses, and fraudulently trans- 
ferring them by the assignment, and the goods, which 
were seized under a writ of sequestration, were re- 
plevied by the assignee, it is no defense for the as- 
signee or the surety on his replevin bond that the 
goods were taken from his possession on un order of 
court in aaother action, nor can they require plaintiffs 
to follow the goods.—COHEN V. ADAMS, Tex., 358. W. 
Rep. 303. 


201. SaLE—Contract — Proof of Execution.—To au- 
thorize a recovery of the contract price of property 
sold and agreed to be delivered, whether declared on 
specially or under the common counts, it must appear 
on the trial that the plaintiff has fully executed the 
contract on his part, or that he was prevented from 
doing so by defendant.—MoRRIS Vv. WIBAUX, Ill., 43 N. 
E. Rep. 837. 


202. SPECIFIC PERFORMANCE—Description—Intention 
of Parties.—Where the description of land in a con- 
tract to convey was applicable to one of two distinct, 
but adjoining lots, or to both of them, and it appears 
that the vendee intended to purchase both, and that 
the vendor intended to sell but one, the vendee will 
not be entitled to specific performance.—REILLY V. 
GAUTSCHI, Penn., 34 Atl. Rep. 576. 


203. STATUTE—Adoption of Existing Statute.—The 
adoption in an act of the whole or a portion of another 
statute, by specific reference, adopts the law as exist- 
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ing at the time of the adoption, and does not include 
subsequent amendments of the statute so adopted, un- 
less by express or strongly implied intent.—CULVER V. 
PEOPLE, Ill., 48 N. E. Rep. 812. 

204. STATUTES—Enactment—Authentication.—An act 
of a territorial legislature, attested by the presiding 
officers of both branches thereof, approved by the 
governor, and committed to the custody of the secre- 
tary of State as an act of the legislature, is to be taken 
“as enacted in the mode required by law, and cannot be 
impeached by the recitals, or omission of recitals, in 
the journals of legislative proceedings, which are not 
required by the fundamental law to be so kept as to 
show everything done in the consideration of bills 
presented for action.—HARWOOD V. WENTWORTH, U. 8. 
8.C., 16S. C. Rep. 890. 

205. STATUTES — Enactment — Impeachment.—A bili 
that has been properly enrolled, signed by the presid- 
ing officers of both houses, and approved by the gov- 
ernor, will be presumed to have been enacted intoa 
law in the manner prescribed by the constitution, and 
cannot be impeached by the reference to the journals 
of either house.—COMMONWEALTH V. HARDIN COUNTY 
Court, Ky., 358. W. Rep. 275. 

206. STATUTES—Repeal.—An act passed for a particu- 
lar purpose is not repealed by a general law sufliciently 
broad to include it, unless the intent to repeal is clear. 
—REGENTS OF UNIVERSMY OF MICHIGAN V. AUDITOR 
GENERAL, Mich., 66 N. W. Rep. 956. 

207. TAXATION—Assessment—Name of Owner.—An 
assessment of land for taxation to a corporation, in 
the name appearing on the record of title, and which 
was formerly the corporate name, is Valid, though the 
name has been changed by legislative enactment.— 
CITY OF HARTFORD V. HARTFORD THEOLOGICAL SEMI- 
NARY, Conn.., 34 Atl. Rep. 483. 

208. TAXATION—Assessment — Property Assessed.— 
The assessment of a bridge over a river between two 
States may be attacked, in an action to collect the 
taxes, on the ground that a portion of the bridge with- 
out the State was included within the assessment.— 
KEOKUK & H. BRIDGE CO. V. PEOPLE, IIl.,43 N. E. 
Rep. 691. 

209. TAXATION—Credits Held by Resident Trustees.— 
The legislature may impose a tax on credits in the 
hands of resident trustees in trust for non-residents.— 
CITY OF DETROIT V. LEWIS, Mich., 66 N. W. Rep. 958. 

210. TAXATION OF CORPORATIONS.—A corporation 
organized to carry on a general business of distilling 
Jiquors, and to deal in the same, and also to engage in 
dealing in cattle and other live stock, and in malting 
and dealing in malt, is not a purely manufacturing 
corporation, within the meaning of 2 Starr & C. Ann. 
St. p. 2082, § 3, cl. 4, providing that the capital stock of 
all companies and associations, except those organized 
for purely manufacturing purposes, shall be assessed 
by the State board of equalization.—DISTILLING & OaT- 
TLE FEEDING CoO. V. PEOPLE, Ill., 48 N. E. Rep. 779. 


211. TAXATION OF PERSONALTY—Lien.—Taxes assessed 
on personal property are a lien from and after the de- 
livery of the tax list to the county treasurer upon all 
the personal property owned by the person assessed. 
—FARMERS’ LOAN & TRUST CO. V. MEMMINGER, Neb., 66 
N. W. Rep. 1014. 


212. TAXATION—Personal Property—Lien.—A tax on 
personal property, assessed and placed in the hands of 
the collector for collection, but without actual levy, 
creates no lien on the property as against bona fide 
purchasers from the owner’s assignee for the benefit 
of creditors.—TOWN OF SHELBY V. TIDDY, N. Car., 248. 
E. Rep. 521. . 

218. Tax TITLE—Acquisition by Mortgagee.—A mort- 
gagor cannot, as against the mortgagee, acquire a tax 
title to the mortgaged premises through a breach of 
his own covenant to pay the taxes. And in that re- 
spect his grantee stands in no better position than the 
mortgagor himself.—WASHINGTON LOAN & TRUST CO. 
Vv. MCKENZIE, Minn., 66 N. W. Rep. 976. 











214, Tax TITLES—Teaants in Common.—A sale of land 
for taxes relieves the owner from liability for all prior 
taxes then due, and not included therein. A tenant in 
common cannot extinguish the title of his cotenant 
by acquiring a tax title to the common property, un- 
less it is shown that the cotenant has refused to con- 
tribute to the necessary expense; and, until such re- 
fusal, limitations will not run in his favor against his 
cotenant.—PHILLIPS V. WILMARTH, Iowa, 66 N. W. Rep. 
1053. 

215. Tax TITLES—Who May Acquire Title.—Where a 
tax on unseated land, which therefore created no per- 
sonal liability on the owner, had become a lien on the 
land before the severance of the title to the minerals 
from that to the surface, the purchaser of the title to 
the surface, as against a purchaser of the title to the 
minerals, may acquire the title to the land at the tax 
sale.—POWELL V. LANTZY, Penn., 34 Atl. Rep. 450. 

216. TELEGRAPH COMPANIES—Liability for Delay.—In 
an action against a telegraph company for delay in 
delivering a message confirming a sale of cotton by 
plaintiff's assignors to the sendee, it appeared that, 
after such message was sent, the sendee telegraphed 
to such assignors to know if his offer.» was accepted, 
and requested a reply by wire as soon as possible, and 
that such assignors did not attempt to reply thereto: 
Held, that defendant was not liable.—WESTERN UNION 
TEL. Co. v. Davis, Tex., 35S. W. Rep. 189. 


217. TRADE-MARK — Infringement — Damages. — To 
show damages from infringement of plaintiff’s trade- 
mark, he may show a falling off of his custom con 
currently with defendants’ beginning to use the trade- 
mark, it being for the jury to say whether such use 
was the cause of the diminution.—SHAW V. PILLING, 
Penn., 34 Atl. Rep. 446. 

218. TrRIaL—Civil Cases—Demurrer to Evidence.—A 
defendant, who desires to demur to evidence, should 
do so at the close of plaintiff's evidence. The de- 
murrer should be in writing, should state all the evi- 
dence introduced by plaintiff, and admit the truth of 
the same, with all legitimate inferences and deductions 
to be drawn therefrom. An oral demurrer offered by 
a defendant after having.introduced his own evidence, 
and merely stating that there was no proof to base a 
judgment or verdict upon, was improper, and should 
not have been entertained.—_SUMMERS V. LOUISVILLE & 
N. R. Co., Tenn., 35S. W. Rep. 210. 


219. TRIAL—Special Verdict.—Where a special verdict 
favorable to plaintiff, instead of finding the facts in 
issue, find only evidence of such facts, there can be no 
judgment for plaintiff, though the evidence found is 
sufficient to justify a finding of such facts.—BOYER Vv. 
ROBERTSON, Ind., 43 N. E. Rep. 879. 


220. TROVER—Amendment.—A plaintiff, who declares 
for the conversion of a-horse called the “Smith horse,” 
cannot be allowed to so amend his declaration as to 
recover for the conversion of a horse known as the 
**Connor hotse,” they being different horses, and the 
plaintiff intending to describe the Smith, and not the 
Connor, horse, when the writ was made.—NICKERSON 
v. BRADBURY, Me., 34 Atl. Rep. 521. 


221. TRuST—Express Trusts—Equitable Relief.—One 
who, for the purpose of inducing his divorced wife to 
accept a reduced allowance for the support of their 
minor children, by causing her to believe that he will 
receive nothing from his mother’s estate, enters into 
an agreement with his brother, whereby the latter ob- 
tains a conveyance from the mother of all her prop- 
erty,to hold for her benefit during her life, and after 
her death in secret trust for the benefit of himself and 
his brother; cannot, after the mother’s death, ask 
equity to elforce the trust so made in fraud of his 
children.—BkOWN V. Brown, Conn., 34 Atl. Rep. 490. 


222. Trust—Resulting Trust.— Where there was a 
common understanding between the grantor, the 
grantee, and a married woman who paid the purchase 
price for the conveyance, that the title was to be pat 
in the grantee, so that said married woman could dis- 
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pose of the same without the control of her husband, 
the grantee took the property in trust for her.—REEVES 
v. EVANS, N. J., 34 Atl. Rep. 477. 

223. VENDOR AND PURCHASER — Deficiency — Parol 
Agreement.—A parol agreement, made at the time of 
the sale and conveyance of land, that, in case of defi- 
ciency exceeding a certain number of acres, it shall be 
made good, is valid.—CURRIE Vv. HAWKINS, N. Car., 24 
8. E. Rep. 476. 

224. VENDOR AND PURCHASER—Parol Contract for Ex- 
change of Land.—Under a parol contract for exchange 
of land, the mere fact that one of the parties has 
deeded to the other the land to be conveyed by him is 
not such a part performance as entitles the former to 
specific performance of the contract. — WRIGHT Vv. 
BEARROW, Tex., 35S. W. Rep. 190. 

225. VENDOR AND PURCHASER—Placing Deed and 
Notes in Escrow.—The deposit of a deed in escrow does 
not constitute a delivery, until performance of the 
condition of the escrow; and the title remains mean- 
time in the grantor, and subject to claims against him. 
—WOLCOTT V. JOHNS, Uolo., 44 Pac. Rep. 675. 

226. VENDOR AND PURCHASER—Sale of College Prop- 
erty—Assumption of Debts.—The directors of a college 
corporation made a contract with certain persons, who 
were not agents of the college or members thereof, re- 
citing a transfer to such persons of the franchise and 
property of the college, and an assumption by the 
grantees of all the debts of the college, and providing 
that, if they failed to comply with the contract, the 
property should revert to the grantors; and the 
grantees took possession, and for a time conducted 
the college in the same corporate name, but without 
incorporating, or attempting to incorporate: Held, 
thatthe grantees were personally liavle as partners 
on a note executed by them in payment of one of the 
assumed debts.—F'ORBES v. WHITTEMORE, Ark., 358. 
W. Rep. 223. 

227. WATERS—Irrigation—Action to Compel Furnish- 
ing of Water.—In an action against a corporation fora 
mandamus to compel the furnishing of water for irri- 
gating purposes, an allegation that defendant was 
organized for such purpose, and a finding of such fact, 
are justified, although there®are other purposes of its 
organization, not involved in the action, as to which 
neither allegations nor findings are made.—MERRILL 
V. SOUTHSIDE IRRIGATION Co., Cal., 44 Pac. Rep. 720. 


228. WATERS—Surface Water—Defiection.—Ovue may 
not accumulate surface waters on his own land, and 
by means of a ditch discharge them in a volume upon 
the land of another.—JACOBSON V. VAN BOENING, Neb., 
66N. W. Rep. 993. 

229. WATERS — Surface Water — Interference With 
Flow.—The doctrine of this court is the rule of the 
common law that surface water is a common enemy, 
and an owner may defend his premises against it by 
dike or embankment; and if damages result to an ad- 
joining proprietor by reason of such defense, he is not 
liable therefor. But this rule is a general one, and 
subject to another common-law rule, that a proprietor 
must so use his own property as not to unnecessarily 
and negligently injure his neighbor.—CITY OF KEAR- 
NEY V. THEMANSON, Neb., 66 N. W. Rep. 996. 

230. WiLL—Charitable Bequests.—Testatrix devised 
her property to her executors in trust to pay the same 
to certain charities, ‘‘in such sums and portions as, in 
their discretion, they shall think proper,” the amount 
to be paid or sums to be distributed to each being left 
to the discretion of the executors, and, if they thought 
best, to appropriate a portion of the money, and pay 
the same, in such sums and at such times as they may 
determine, to such ‘‘worthy poor girls” as they may 
select: Held,that the will is inadequate to create a 
valid trust, under How. Ann. St. 1883, § 5573, providing 
that a trust for the benefit of any person may be 
created only when fully expressed and clearly defined 
upon the face of the instrument creating it.—WHEE- 
LOCK Vv. AMERICAN TRACT SOCIETY, Mich.,66 N. W. 
Rep. 955. 





231. WILL—Contest.—Where the probate of a will is 
contested before the executors huve been appointed, 
they have no power to deal with the assets, or make 
any contracts with attorneys, as executors; and 
whether the costs shall be paid by the parties, or out 
of the assets of the estate, is discretionary with the 
superior court, as provided by Code Civ. Proc. § 1720. 
—MCKINNEY’S ESTATE, Cal., 44 Pac. Rep. 743. 

232. WILL—Mental Capacity—Contest.—The facts that 
a testator wus a spiritualist, and had, prior to his will, 
through such belief, been influenced to do many 
strange things—among them, making unreasonable 
dispositions of his property—were insuflicient to in- 
validate his will onthe ground of mental incapacity, 
where it appeared that he was otherwise of sound 
mind, and that the disposition of his property was 
such as any person of sound mind might be expected 
to make, and there was no evidence that in making it 
he was influenced in the slightest degree by his spirit- 
ualistic belief.—WHIPPLE Vv. EDDY, Ill., 43 N. E. Rep. 
790. 

233. WILLS—Charge on Real Estate.— A legacy, ‘‘I 
order that M unto his own use the sum of one thousand 
dollars out of the estate,” is a charge on testator’s real 
estate.—IN RE LLOYD’S ESTATE, Penn., 34 Atl. Rep. 519. 

234. WILLS—Copversion.—A will giving to testator’s 
four children “all the estate, real and personal,” of 
which he might die seised; two to have their shares 
absolutely; the shares falling to the other two to be 
held by the executors in trust to pay the income to 
them during their lives; the principul, on their death, 
to s0 to their children; the executors to have full 
power to ‘‘settle up” testator’s estate; they being for- 
bidden to sell his real estate within ten years of his 
death, but, after that, being “‘authorized” to sell the 
same, or any part of it, does not work a conversion.— 
SOLLIDAY’S ESTATE, Penn., 34 Atl. Rep. 548. 

235. WILLS—Life Estate.—A will giving all testator’s 
estate to his wife “for and during her natural life” 
gives her only a life estate therein, though it makes 
po other disposition of it.—REYNOLD’sS ESTATE, Penn., 
34 Atl. Rep. 624. 

236. WILLS—Nature of Estate.—Under Rev. St. ch. 30, 
§ 13, providing that a devise of lands shall be deemed 
a fee-simple estate of inberitance, though other words 
heretofore necessary to transfer such estate be not 
added, provided ‘fa less estate be not limited by ex- 
press words, or by construction or operation of law,” 
a devise “unto my son J the residue of my estate, both 
real and personal; and, in case of his death without 
living heirs of his own, the whole shall then revert to 
my heirs; but should he have heirs of his own body at 
his decease, they shall share equally with the rest of 
my heirs,’ vests only a life estate in J.—THOMAS V. 
MILLER, III., 43 N. E. Rep. 848. 


237. WILLS—W hat Constitute.—Three pieces of paper, 
bearing tbe same date, each signed by deceased, and 
each reciting that it is her will,one giving certain 


, property to one person, the second giving the remain- 


der of her property to other persons, and the third 
providing that her husband shall have none of her 
property, and giving reasons therefor, are properly 
admitted to probate as her will.—GRUBB V. DARLING- 
TON, Penn., 34 Atl. Rep. 573. 

238. WITNESS—Impeachment.—Where the testimony 
ofa witness not a party to the action is sought to be 
impeached by inconsistent statements out of court, it 
is necessary that the witness’ attention should be 
called to the time, place and person to whom the 
alleged statements were made, and to the specific 
statements.—STATE V. HUGHES, 8S. Dak., 66.N. W. Rep. 
1076. 


239. WITNESS—Incriminating Testimony — Constitu- 
tional Law.—A witness cannot be compelled to give 
testimony tending to incriminate himself, on the 
ground that a prosecution for the offense is barred by 
limitations, unless it is affirmatively shown that no 
prosecution is pending against the witness.—LAMSON 
Vv. BOYDEN, Ill., 43 N. E. Rep. 781. 
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ABORTION, 
right of action for inducing plaintiff to submit to, 
262. 
ACCIDENT INSURANCE, 
accident insurance company whose policy insures 
against death from injuries through “external, 
violent and accidental means,” unless it is caused 
from ‘‘taking poison,” ‘‘suicide,” is liable for 
death from the accidental taking of poison, 514. 
ACCORD AND SATISFACTION, 
where acertain sum is tendered and accepted in 
satisfaction of an unliquidated claim, the trans- 
action will be held an accord and satisfaction, 
260. 
ACTION, 
is a cause of action for a statutory penalty as- 
signable, 5. 
qui tam and penal actions, 5. 
rule as to survivals at common law, 5. 
rule as to assignment, 5. 
common law rule applied to actions for statutory 
penalties, 6. 
is the common law rule affected by statute, 6. 
such penalties not liquidated damages, 7. 
right of, on contract entered into with illegal con- 
sideration, 94, 97. 
on penal statutes, 135. 
what is a penal statute, 135. 
enforcement of penal statutes in foreign jurisdic- 
tion, 135. 
who may sue on penal statutes, 136. 
aggregation of penalties—speculating in penal- 
ties, 137. 
effect of repeal of penal statutes, 138. 
constitutionality of penal statutes, 138. 
liability to penalties where default is due to act 
of servant or agent, 139. 
right of, for inducing plaintiff to submit to an abor- 
tion, 262. 
survival of, 521. 
ADMINISTRATION, 
where a married woman dies, leaving an insolvent 
husband surviving her, a proper third person, 
who has borne the necessary expenses of her 
suitable burial, may recover from her estate, 193. 
the administrator is personally liable on a note 











ADMINISTRATION—Continued. 
signed by him as such, the proceeds of which 
were placed with the payee, a bank, and paid out 
on checks drawn by him to pay generally bills 
and debts of the estate, 261. 

ALTERATION OF INSTRUMENTS, 

if the payee, without the knowledge or consent of 
the maker, alter its date after the note has been 
delivered to him, such act renders the instru- 
ment void, even in the hands of an innocent pur- 
chaser for value, 410. 

ANIMALS, 

ownership of increase of animals mortgaged, 463, 
464. 

APPEAL AND APPELLATE PROCEDURE, 

extrinsic evidence not admissible to show that no- 
tice of appeal which appears from the record to 
have been served too late, was not in fact served 
within the statutory time, 2. 

the doctrine as to the law of the case, 90. 

ASSIGNMENT. See, also, EQUITABLE ASSIGNMENT. 
whether a cause of action for a statutory penalty is 
assignable, 5. 

of an order on funds in bank, 391. 

ASSIGNMENT FOR BENEFIT OF CREDITORS, 

as to property beyond the State in which the as- 
signor resides and makes the assignment, 71. 

ASSOCIATIONS AND CLUBS, 

sale of liquor by social clubs not a sale within the 
meaning of the statute as to intoxicating liquors, 
438. 

ASSUMPSIT, 

a plaintiff who alleges and endeavors to prove a 
special contract, cannot atthe same time offer 
proof to recover ona quantum meruit on an im- 
plied assumpsit, 30. 

declaration in, upon a special contract, 32. 

ATTACHMENT, 

validity of attachment in actions ex delicto, 364. 

a husband who has left the State, to escape prose- 
cution, with theintention of returning as soon as 
he can succeed in havingthe prosecution dis- 
missed, his wife and children remaining in the 
State upon his home place, is a ‘“‘resident of the 

State” so as toentitle him to a homestead, 519, 520. 
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ATTORNEY AND CLIENT, 

liability of attorney or abstractor of title to a third 
person for negligence, 139, 142. 

a lawyer’s duty as an officer of court, 464. 


BANKS AND BANKING, 
a bank that takes for value a note signed by its 
cashier and others is not chargeable with knowl- 
edge of an agreement between the cashier and 
his comakers that the note was not to be deliv- 
ered until it was signed by the president of the 
bank, 108. 
contract of national bank ultra vires, 134. 
an action cannot be maintained against a bank by 
the holder of a check for refusal to pay it unless 
the check has been accepted, although there 
stands to the credit of the drawer on the books of 
the bank a sum more than sufficient to meet the 
check, 214. 
when does a collecting bank become a debtor, 225. 
rights of holders of checks against banks, 243. 
where a banker hasin his hands funds of a de- 
positor for the purpose of paying the depositor’s 
checks, andthe depositor is a trader or merchant, 
and his check is dishonored by the banker and 






































































































































not sufficient funds of the maker in his hands to 











a slander, for which he is entitled to damages 
against the banker, 260. 














signed by him as such, the proceeds of which 
were placed with the payee a bank and paid out 
on checks drawn by himto pay generally bills 
and debts of the estate, 261. 
an order to a bank to pay to persons named a 
specified sum out ofa special fund belonging to 
the drawer in the hands of such bank, consti- 
tutes an assignment of such fund tothe persons 
named in the order, whether the bank accepts 
the order or not, 391. 
liability of a county treasurer for money deposited 






















































































not achild withinthe meaning of statute provid- 











457. 


BENEVOLENT SOCIETIES, 
right of members of benefit societies to sick and 
distress benefits, 175. cl 
nature of the society and contract, 175. 
character of sickness or disability, 175. CI 
benefits may be lost, how, 177. 
reduction and suspension of benefits, 177. 






































contributory negligence for a bicycle rider to ride 
between the tracks cf anelectric street railway 
































power to issue bonds payable in ‘‘gold coin,” 363. 
notice of default in the payment of bond, as affect- 
ing sureties, 480. 
BOOKS RECEIVED, 13, 79,99, 119, 162, 226, 291, 311, 355, 
422, 465, 484, 503. 
BREACH OF MARRIAGE PROMISE. See MARRIAGE. 
BROKER. See PRINCIPAL AND AGENT. 


BUILDING AND LOAN ASSOCIATION, 
validity of State tax upon foreign building and 
loan association, 172. 
withdrawal from, 374, 465. 
foreclosure of building and loan association mort- 
gages, 516. 
























































BURGLARY, 
the doctrine of ejusdem generis in the construction 


of statutes as to, 172. 


CARRIERS OF GOODS, 


delivery of goods by transfer of the bill of lading, 
369, 372. 


the legal character of a bill of lading, 372. 


CARRIERS OF PASSENGERS, 


validity of ‘‘separate coach” laws, 47. 

tender of silver coin cannot be refused because of 
natural abrasion, 67. 

the nature of railroad tickets, 117. 

awarding exemplary damages against railroad 
company for failing to carry a passenger to whom 
it had soid an excursion ticket back to his start- 
ing point, 300. 

where carrier receives package for transportation, 
mistakenly supposing that the owners thereof 
had purchased tickets over its road, when in fact 
he had purchased tickets from another road, it 
owes to the owners the duty only of abstaining 
from anything amounting to willful or wanton 
injury to their property, 516. 


returned to the payee, for the reason that he has CEMETERY, 

removal of body from, liability for trespass, 153. 
pay the same, when he in fact has, it amounts to CENTRAL LAW JOURNAL, 

publication of supplemental index-digest, vols. 31 


to 41, 511. 


the administrator is personally liable on a note CHATTEL MORTGAGE, 
validity of substitution’ of mortgaged articles as 


against creditors, 240. 


the offspring of mortgaged animals begotten after 


the execution of the mortgage are not subject to 
its provisions, 463. 


ownership of increase of animals, 463, 464. 
statute providing the manner of mortgaging grow- 


ing crops is intended to be exclusive of other 
modes, and is a declaration of legislative intent 
that such property shall be regarded as a chat- 





tel, 474. 


in bank, 418. whether growing crops are part of the realty as be- 
BARBERING tween a mortgagor of the land and mortgagee, 
, " 
constitutionality of acts prohibiting barbering on 474. 
Sunday, 473, 511. CHECKS. See BANKS AND BANKING. 
BASTARD, CHINAMAN, 


citizenship of, born in the United States, 299. 


ing for compensation for death by wrongful act, | CHILDREN, 


admissibility of the testimony of children, 115. 


liability for defective premises resulting in injuries 


to, 457. 
TIZENSHIP, 
of Chinaman born in the United States, 299. 
VIL RIGHTS, 


application of the statute as to, to hotei accommo- 


dations, 407. 


BICYCLE, COINS, 
a tender of a silver coin cannot be refused because 


of natural abrasion, 67. 


without watching forthe approach of cars from COLLATERAL ATTACE, 


behind, 242. of the acts of de facto public officers, 346. 
BILL OF LADING, CONDEMNATION. See EMINENT DOMAIN. 
the legal character of, 272. CONFLICT OF LAWS, 
BOND, assignment for the benefit of creditors as to prop- 


erty beyond the State in which the assignor re- 


sides and makes the assignment, 71. 


garnishment of foreign corporation—situs of debt, 
88. 


enforcement of the statutes of other States appli- 
cable to the liability of stockholders, 192. 

a draft drawn in Illinois on a New York bank, and 
payable in New York, is governed by the laws of 
New York, and such draft will not operate as an 
assignment pro tanto of the drawer’s funds in 
said bank, though the action is brought in Illi- 
nois by the payees against the assignee of the 
drawers, to recover the amount of said draft, 321. 

the joint note of two persons, payable in New York 
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CONFLICT OF LAWS—Continued. 


CONSTITUTIONAL LAW, 


CONTRACT, 


given to raise money for one of them, was first 
signed by one of them in Washington, and for- 
warded by him tothe other, residing in Kentucky, 
who there signed and forwarded it by mail to the 
payee in New York, who- received it; held, a Ken- 
tucky note, 434. 


evasion by legislators of constitutional provisions 
as to enactment of special laws relating to cities, 
3. . 
validity of recent labor legislation in congress, 1. 
validity of State enactments requiring corporations 
to give to discharged employees the causes of 
their removal, 1. 
the right to privacy, 21. 
the right of appeal from a State to United States 
Supreme Court, upon the ground of violation of 
a constitutional provision, 24. 
legal censorship of the press, 47. 
validity of ‘‘separate coach” laws, 47. 
validity of federal statute relieving witness from 
prosecution for self-incriminating testimony un- 
der the interstate commerce law, 48. 
statute taking away limit of damages for death by 
wrongful act, is not retrospective, 67. 
validity of the Missouri “habitual criminals” act, 
67. 
retroactive effect of mortgage redemption law, 107. 
determination of constitutional questions by the 
executive, 117. 
constitutionality of penal statutes, 138. 
constitutionality of California irrigation law, 171. 
rights of members of the legislature to hold office, 
172. 
validity of State tax upon foreign building and loan 
association, 172. 
how far a peddler is engaged in interstate com- 
merce and not subject to municipal ordinance, 
219, 220. 
patriotic public use under the federal constitution, 
239. 
citizenship of Chinaman born in the United States, 


the official acts of a public officer in an office created 
by an unconstitutional statute of the State, per- 
formed before the statute has been declared un- 
constitutional by an authoritative decision of the 
court, caanot be collaterally attacked, 346. 

obligations payable in ‘‘gold coin,” 363. 

the right to publish letters, 366. 

validity of the legislative apportionment act ofa 
State, 390. 

hotel accommodations within the purview of the 
civil rights act, 407. 

applicability of game law as to sale of prohibited 
game in another State, 408. 

constitutionality of acts prohibiting barbering on 
Sunday, 473, 511. 

requiring a plaintiff to join in a demurrer tothe 
evidence, is not in violation of the constitution, 
494. 

conclusiveness of foreign judgments, 499, 501. 

constitutional power of States, 502. 

effect of statute extending the time for redemption 
of premises, sold on mortgage, as impairing the 
obligation of contracts, 512. 


action for malicious interference with a private 
contract, 22. 
services whose performance is excused by sickness 
or like disability, 26. 
classification of services coming within the doc- 
trine or otherwise, 26. 
theatrical contracts, 26. 
contracts for hired manual labor for a particular 
period, 27. 
contracts to marry, 27. 
contracts which need not be performed by repre- 










CONTRACT—Continued. 

a plaintiff who alleges and endeavors to prove a 
special contract, cannot, atthe same time, offer 
proof to recover on a quantum meruit on an im- 
plied assumpsit, 30. 

declaration upon a special contract, 32. 

by which defendant, formerly a dealer in a certain 
city, to refrain from following such occupation 
for five years within the State, excepting the said 
city, is unreasonable and void as a restriction of 
trade, 49. 

marriage as a valuable consideration for, 87. 

action cannot be maintained on contract, the con- 
sideration of which is either wicked in itself or 
prohibited by law, 94. 

right to recover on, where consideration is ijlegal, 
97. 

a broker employed to negotiate the sale of flour at 
a certain price, who, without authority, makes 
the contract in his own name, cannot, ou his 
principal’s refusal to deliver, recover irom the 
principal damages paid by him to the purchaser, 
169. 

of national bank, ultra vires, 134. 

right of, on behalf of a third person not party to 
the contract fur breach thereof through negli- 
gence causing damage, 139, 142. 

ap agreement to extend the time of payment ofa 
debt until the bank which had suspended should 
resume, is void for uncertainty, 152. 

when will deceit lie on a broken promise, 161. 

obligations payable in “gold coin,” 363. 

power to issue bonds payable in “gold coin,” 363. 

forthe sale of lots by chance is void as against 
public policy, 435. 

the contract of a municipal corporation with a 
party upon a valid consideration, may be en- 
forced by a third party, though not named in the 
contract, where the promisee owes to him some 
obligation or duty which gives him a just claim, 
436. 

recovery of consideration on an illegal contract 
454. 

CONTRIBUTORY NEGLIGENCE. See NEGLIGENCE. 


CONVERSION, 
by pledgee, 354. 
CORPORATION, 
citizenship of a corporation formed by the consol- 
idution of corporations of three different States, 
23. 
maintenance of an action by and against subscriber 
for stock, 49. 
garnishment of foreign corporation, 88. 
one dealing with the agent of a business corpora- 
tion, in a matter relating to its business opera- 
tions, and not involving its corporate functions, 
is not charged with notice of its by-laws, 173. 
enforcement of the statutes of other States appli- 
cable to the liability of stockholders, 192. 
extent of the power and authority of the presi- 
dent of a corporation to bind it by contracts, 
194. 
the law of agency as applied to the question, 194. 
the agency view continued, 194. 
means of proof of the authority of the officer, 195. 
authority implied from usual course of business, 
195. 
facts evidentiary of implied authority, 195. 
by-laws of corporations as affecting implied au- 
thority, 195. 
authority of the president of a corporation—gen- 
eral rule formulated, 196. 
authority presumed, virtute offcii, 196. 
authority presumed, 196. 
this presumption may be repelled, 196. 
corporation bound by unauthorized acts of pres- 
ident, if facts raise an estoppel against it, 197. 
the same result follows if the unauthorized act 
is ratified, 197. 





























































sentatives of deceased persons, 29. 


where authority is implied or the company is es- 
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CORPORATION—Continued. 
topped to raise the question, by-laws are not 
available to prove want of authority, 197. 
collateral defense of non-corporate existence af- 
ter expiration of charter, 211. 
consolidating with another liable for the torts of 
the latter, 211. 
inhabitancy of corporations for the purposes of ju- 
risdiction, 215. 
old theory that corporations cannot migrate, but 
must dwell in the place of their creation, 215. 
modern doctrine that corporations can migrate 
and acquire new domiciles for jurisdictional 
purposes, 216. 
State legislation domesticating foreign corpora- 
tions for jurisdictional purposes, 216. 
inhabitancy of corporations for purposes of fed- 
eral jurisdiction, 217. 
liability of charitable corporation for negligence 
of servants, 240. 
ultra vires purchase of stock by insolvent corpora- 
tion, 240. 
tramp corporations in the federal courts, 279. 
foreign corporation purchasing a note in @ State, 
and having no purpose to do any other act in the 
State, is not ‘‘doing business” in the State within 
the statute regulating foreign corporation, 320. 
authority of the president and secretary of a busi- 
ness corporation to execute promissory notes 
upon its behalf will not be presumed simply be- 
cause they have prior thereto exercised the power, 
321. 
the ‘‘trust fund” theory, 353. 
citizenship of, for the purpose of jurisdiction in 
federal courts, 433. 


CORRESPONDENCE, 78, 98, 117, 162, 182, 250, 291, 311, 421, 
465, 484, 502, 521. 


COUNTIES, 
county treasurer liable for money deposited by him 
ina bank which afterwards becomes insolvent 
though no negligence is charged against him, and 
though the county hus not provided a safe place 
in which to deposit said money, 418. 


COUNTY TREASURER. See CounrtTIgEs. 


COURT, 

immunity from process of litigant while attending 
court, 397, 398. 

contempt of, by newspaper publications, 453. 

contempt of, in the federal courts, 453. 

selection of special juries, 191, 198. 

it is within the discretion of the trial court on satis- 
factory evidence outside the record that the min- 
utes incorrectly set forth its orders to direct an 
amendment thereof at any time after judgment, 
and a judgment entered in conformity to record 
minutes which are incorrect must be set aside, 
282. 

special juries in Missouri, 345. 

power of, to restrain production of play which is 
calculated to interfere with the administration of 
justice, 433. 

a lawyer’s duty as an officer of court, 434. 


COVENANTS, 

in leases, 412. 
definition, 412. 
kinds of covenants, 413. 
express and implied covenants, 413. 
implied covenants of lessor, 413. 
implied covenants of lessee, 414. 
distinction between express and implied cove- 

nants, 414. 

real and personal covenants, 415. 
covenants running with the land, 415. 
covenants running with part of the land, 416. 
what covenants run with the land, 416. 
rights of assignee under, 417. 
when assignee bound, 418. 





CREDIT INSURANCE, 


where a member of the firm dies, after the sale by 
it of goods on credit, but before the vendees fail 
in business, the business of such firm is not dis- 
continued by reason of such death within the 
meaning of a condition in a credit insurance pol- 
icy, 496. 


CRIMINAL LAW AND PROCEDURE, 


constitutionality of the Missouri “habitual crimi- 

nals” act, 67. 

the putting up by several persons of money, and 
deciding by the throwing of dice which of them 
should have a turkey, constitutes » game of 
of chance, 70. 

the decision of the question whether a very young 
boy has sufficient intelligence to be competent as 
a witness must rest primarily with the trial judge 
and his determination will not be disturbed on 
review unless Clearly erroneous, 114. 

admissibility of the testimony of children, 114, 115. 

upon whom is the burden of proof as to sanity or 
insanity in homicide cases, 151. 

proof of the corpus delicti by circumstantial evi- 
dence, 154, 389. 

exclusion of a jury pending preliminary examina- 
tion as to the admissibility of a confession, 158. 

juror testifying on the voir dire that from reading 
newspaper reports of the case he had formed and 
expressed some opinion, but that his opinion was 
not fixed, is competent, 158. 

the doctrine of ejusdem generis in the construction 
of criminal statutes, 172. 

power of court to order a seizure of private prop- 
erty by the police to be used as evidence in a 
criminal trial, 178, 181. 

the validity of verdict rendered in the absence of 
the accused, 192. 

contradiction of dying declarations by proof of 
previous inconsistent statements, 259. 

criminal cases in the United States Supreme Court, 
259. 

a whole sentence not necessarily illegal and void 
because of an excess, 300. 

collateral attack of a void judgment, 300. 

particularity required in setting out the offense 
charged in information in federal courts for mail- 
ing obscene matter, 300. 

chemical experts—a trio of importaut factors in the 
detection of crime, 323. 

on trial of defendant for rape alleged to have been 
committed onthe person of his daughter, it was 
error to admit, forany purpose, evidence of a like 
offense subsequently committed on the person of 
another daughter, 351. 

power of prosecutor to enter a nolle pros without 
consent of the court, 354. 

when one without authority executes a receipt for 
money purporting on its face to be executed by 
him as agent for the person whose name he signs, 
he is not guilty of forgery, 365. 

evidence illegally obtained, 392. 

an incident of the right of self-defense, 408. 

one who steals property in another country and 
brings it into Vermvat is guilty of larceny in Ver- 
mont, 412. 

power of court io resirain production of play which 
may interfere with the administration of justice, 
433. 

conversion by a bailee constitutes larceny, 434. 

technical defenses in criminal cases, 511. 

effect o? misconduct of counsel in calling attention 
to the fact that the wife of the defendant has not 
been produced as a witness, 512. 


CROPS, 


whether a part of the realty within the terms ofa 


chattel mortgage, 474. : 


DAMAGES, 
recovery of damages by a married woman in her 
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DAMAGES—Continued. 
own right for personal injuries rendering her un- 
fit for labor, 239, 247, 248. 

liability of carriers of passengers for exemplary 
damages in failing to carry passenger holding an 
excursion ticket back to his starting point, 300. 

measure of damages for failure to deliver goods 
especially ordered, where the vendee anticipated 
extraordinary profits, 305. 

measure of damages for breach of contract of sale, 
309. 

measure of damages for failure to comply with 
building contract, 310. 

DEATH BY WRONGFUL ACT, 

statute taking away limit of damages for death by 
wrongful act, is not retrospective, 67. 

a bastard is not a child within the meaning of stat- 
ute providing that the father may maintain an 
action for the death of a child, 457. 

DECEIT, 
liability of medical practitioner for, 88. 
when will deceit lie on a broken promise, 161. 

DEED, 

a conveyance, wherein the cohsideration is the 
support and maintenance of the grantor on the 
land conveyed, contains a condition subsequent 
which may be enforced against any one into 
whose ownership the land may pass, 8. 

conditions subsequent generally in, 12. 

admissibility of parol evidence to vary or explain 
a deed, 55, 57. 

DESCENT AND DISTRIBUTION, 
inheritance by one causing the death of testator, 

133. 

DIGEST OF CURRENT OPINIONS, 13, 34, 59, 78,. 79, 99, 
119, 143, 163, 183, 204, 226, 251, 271, 292, 312, 331, 355, 375, 
400, 422, 446, 466, 485, 5038, 522. 

DIVORCE, 
judicial discretion in, 439. 

DRUGGIST, 
liability of, for negligence in the sale of the wrong 

drug, 89. 

DURESS, 

the fact that a creditor would be unable to continue 
his business unless payment for grain shipped 
the testator should be promptly made, does not 
render a settlement of adispute between them, 
as to the grade of the grain, entered into by the 
creditor to secure prompt payment, invalid for 
duress, 347. 

DYING DECLARATION. 

EJECTMENT, 
effect of divorce upon the writ of, 78, 162, 250. 

ELECTIONS AND VOTERS, 
parol evidence to show the intention of the voter 

as to the party for whom he intended to vote, 454. 

ELECTRICITY, 

liability of electric street railway for injuries toa 
person caused by contact of telephone with the 
trolley wire, 152. 

liability for injuries through contact of electric 
light wire with the metallic roof of a hotel, 320. 

ELECTRIC STREET RAILWAY, 
liability of, for negligence in injuries to a bicycle, 

242. 
EMINENT DOMAIN, 
the rights of tenants, 51. 

relation of landlord and tenant, 51. 

concemnation of part of the premises under right 
of eminent domain, 51. 

condemuation of the entire premises, 52. 

condemnation money—apportionment, 52. 

the minority doctrine, 53. 

application of the doctrine that the tenant must 
repair, 53. 

destruction of the subject-matter, 54, 


See EVIDENCE. 








EQUITABLE ASSIGNMENT, 

a promise to pay a debt out of proceeds of ore to be 
mined,is not an equitable assignment of such 
proceeds, 70. 


EQUITY, 
laches and acquiescence, 79. 


EVIDENCE, 
parol evidence admissible to show that the reserva- 
tion in a deed of a life estate to the grantors was 
made to secure payment of the unpaid purchase 
price, payable in support and by allowing the 
grantors to reside on the premises, 55. 
a knotty question of, 78. 
suggested evidence, 98. 
proof of the corpus delicti by substantial evidence, 
154, 389. 
contradiction of dying declarations by proof of 
previous inconsistent statements, 259. 
books of account as evidence, 302. 
chemical experts—a trio of important factors in the 
detection of crime, 323. 
evidence as affected by opinions of analytical 
chemists, 324. 
evidence as aftected by the opinions of micro- 
scopists, 325. 
evidence as affected by the opinions of photog- 
raphers and photographic copies, 3826. 
on trial of defendant for rape, alleged to have been 
committed on the person of his daughter, it was 
error to admit, for any purpose, evidence of a 
like offense subsequently committed on the per- 
son of another daughter, 351. 
admissibility of evidence of other crimes, 353. 
evidence illegally obtained, 392. 
parol evidence admissible to show that a guar- 
artee in a contract for sale of goods is according 
to business custom and usage, 495. 


EXECUTORS AND ADMINISTRATORS. See ADMINIS- 
TRATION. 


EXPERT TESTIMONY, 
chemical experts—a trio of important factors in the 
detection of crime, 323. 


FEDERAL COURTS, 

a corporation formed by the consolidation of cor- 
porations of three different States, pursuant to 
the laws thereof, is-within each of such States a 
corporation of that State, and the federal courts 
there held have no jurisdiction of a suit against 
it by a citizen of the State, on the ground of 
diverse citizenship, 23. 

jurisdiction by appeal from a State court to the 
United States Supreme Court, 24. 

validity of federal statute relieving witness from 
prosecution for self-incriminating testimony un- 
der the interstate commerce law, 48. 

antagonistic receivers in, 133. 

inhabitancy of corporations for the purposes of 
jurisdiction in, 217. 

tramp corporations in the federal courts, 279. 

jurisdiction of, to determine validity of will, 364. 

following State decisions, 374. 

citizenship of corporations for the purpose of juris- 
diction jn, 433. 

contempt of courts in, 453. 

privilege of witnesses in federal courts from giving 
self-incriminating testimony, 493. 


FEDERAL OFFENSE, 
particularity required in setting ou» the offense in 
information charging the mailing of obscene mat- 
ter, 300. 


FINDER, 
right of finders of lost articles, 319. 


FORGERY, 
when one without authority executes a receipt for 
money purporting on its face to be executed by 
him as agent for the person whose name he signs, 





EMPLOYER AND EMPLOYEE. See MASTER AND SERV- 
ANT. 





he is not guilty of, 365. 
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FRAUDULENT CONVEYANCE, 
the fact that a transfer by a debtorin payment of 
a just debt was also in consideration that the 
transferee should not prosecute the former for a 
crime, does not render the transfer subject to at- 
tack atthe instance of creditors,as fraudulent, 
348, 
GARNISHMENT, 
of foreign corporation—situs of debt, 88. 
receiver appointed in an action brought by one 
partner to wind up and administer the affairs of 
an insolvent firm, cannot be garnished by a firm 
creditor without leave of the eourt which ap- 
pointed him, 408. 
GIFT, 

moral obligation as a consideration for, 2. 

revocation of gift of negotiable note by death of the 
maker, 2. 

causa mortis—sufiiciency of evidence to uphold, 
108. 

GUARANTY, 

distinction between suretyship and guaranty, 480, 
423, 

GUARANTY INSURANCE, 

interpretation and application of the law as to, 443, 
445. 

HAWKERS AND PEDDLERS, 

how fara peddler is engaged in interstate com- 
merece and not subject to municipal ordinance, 
219, 220. 

HOMESTEAD, 

effect of setting aside a fraudulent conveyance of 
the, 88. 

declaration of an intention to claim land as a home- 
stead without improvement or occupancy there- 
of, is insufficient to constitute the land a home- 
stead, 391. 

a husband who has left the State, to esgape prose- 
cution, with the intention of returning as soon as 
he can succeed in baving the prosecution dis- 
missed, his wife and children remainingin the 
State, upon his home place, is a ‘‘resident of the 
State,” so as toentitle himto a homestead, 519, 
520. 

HOMICIDE, 

burden of proof where defense of insanity inter- 
posed, 151. . 

proof of the corpus delicti by circumstantial evi- 
dence, 154, 389. 

an incident of the right of self-defense, 408. 

HUMORS OF THE LAW, 119, 162, 183, 251, 271, 830, 355, 

375, 422, 485. 

HUSBAND AND WIFE, 

seducer not liable in damages to an affianced hus- 
band, 107. 

liability of husband for slanderous words uttered 
by the wife, 151. 

where a married woman dies, leaving an insolvent 
husband surviving her, a proper third person, 
who has borne the necessary expenses of her 
suitable burial, may recover from her estate, 193. 

right of married woman to recover damages in her 
own right for incapacity to labor, 239, 247. 

right of wife to recover damages for the unlawful 
dissection of her husband’s body, 407. 
ILLINOIS 


meeting of the Illinois State bar association, 133, 
151. 


comparative negligeuce in, 521. 
IMPEACHMENT. See WITNESS. 
INFANT, 
interest of, in partnership property, 291, 311. 
INJUNCTION, 
court of equity may interfere by injunction to pre- 
vent persons from attempting by intimidation, 
threats by personal violence and other unlawful 
means to force employees to quit work and join 





in a ‘‘strike” which threatens irreparable injury 





INJUNCTION—Continued. 
to the property of an individual, though such 
may also be a violation of a criminal law, 74. 
INNKEEPERS, 
hotel accommodations within the purview of the 
civil rights act, 407. F 
INSANITY; 
burden of proving, in homicide cases, 151. 
INSURANCE. See, also, CREDIT INSURANCE; LIFE Iv. 
SURANCE. 
construction of policy providing for a condition 
and limitation within which suit must be brought, 
221, 223, 
an owner of a building, though he has, under a fire 
insurance policy, recovered the full loss sus- 
tained by the burning of his building, caused by 
his lessees, in violation of their lease may, in his 
own name, sue his lessees for the damages to the 
building, 259. 
interpretation and application of the law as to 
guaranty and title insurance, 443, 445. 
action on a verbal contract of, 495. 
parol evidence inadmissible as to verbal contract 
of insurance,495. 
INTERNATIONAL LAW, 
enforcement of penal statutes in foreign countries, 
58. 
INTERSTATE COMMERCE, 
privilege of witnesses in federal courts from giving 
self-incriminating testimony under, 493. 
INTOXICATING LIQUORS, 
sale of liquor by social club is not within the mean- 
ing of the statute, 438. 
JETSAM AND FLOTSAM, 58, 78, 117, 161, 182, 203, 225, 249, 
353, 374, 400, 421, 464, 484. 
JUDGMENT, 
lien of, appealed from and dismissed, 78. 
it is within the discretion of the trial court, on sat- 
isfactory evidence, outside the record, that the 
minutes incorrectly set forth its order, to direct 
an amendment thereof at any time after judg- 
ment and judgment entered in conformity to rec- 
ord minutes which are incorrect must be set 
aside, 282. 
conclusiveness of foreign judgments, 499, 501. 
JURIES, 

special juries in Missouri, 191, 198, 345. 

competency ofjuror who has formed and expressed 
an opinion, 158, 160. 

LABOR, 

injunction to prevent a threatened strike, 74, 77. 

validity of recent labor legislation in congress, 1. 

validity of State enactments requiring corpora- 
tions to give to discharged employees the causes 
of their removal, 1. 

LANDLORD AND TENANT, 

the rights of tenants upon condemnation of land 
under eminent domain, 51. 

an owner of a building, though he has, under a fire 
insurance policy, recovered the full loss sus- 
tained by the burning of his building, caused by 
his lessees, in violation of their lease, may, in his 
own name, sue his lessees for the damages to the 
building, 259. 

a party who leases premises in a dangerous condi- 
tion is liable toa third party who without negli- 
gence on bis part is injured by reason of such de- 
fect, ifthe lessor knew or should have known of 
the existence of such defects, 288. 

liability of owner or tenant for damages occasioned 
by dangerous premises, 290. 

covenants in leases, 412. 

the landlord is liableto his tenant for injuries re- 
sulting from a defect in the premises which were 
leased for a boarding-house, of which the land- 
lord, by the exercise of reasonable care, might 


have known at the time the premises were leased, 
411. 
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liability for, in bringing stolen property from a 
foreign country, 412° 
conversion by a bailee constitutes, 434. 
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Sedgwick’s Elements of Damages, 355. 
Lawson on Bailments, 375. 
American & English Encyclopzdia of Law, vol. 29, 
400. 
Fishback’s Manuel of Elementary Law, 465. 
American Corporation Legal Manuel, 521. 
Black on Interpretation of Laws, 521. 
Thompson on Private Corporations, vol. 6, 521. 
The Works of James Wilson, 521. 


LAW OF THE CASE, 
the doctrine as to, 90. 
LEGACY, 
vesting of, 349. 
LEGISLATURE, 
what constitutes a quorum of a legislative body 
and what evidence is proof thereof, 25. 
LETTERS, 
right to publish letters, 366. 
LIBEL, 
personal liability of managing editor of a news- 
paper for libelous article, 243. " 
liability for words written by way of criticism ina 
book review, 390. 
reforms in the law of newspaper libel, 475. 
LIFE INSURANCE, 
death by suicide is not ‘“*death by his own hand,” 
witbin the meaning of a condition of a life insur- 
ance policy, 267. 
construction of policy in absence of provision 
against suicide, 268. 
effect of provisions in policy against self-destruc- 
tion, 269. 
acquiring title to property through crime, 421. 
LIMITATION OF ACTIONS, 
laches and acquiescence, 79. 
oral waiver of the statute, 389. 
LOST ARTICLE, 
rights of finders of, 319. 
LOTTERY, 
throwing dice for an article, how far constitutes a 
game of chance, 70. 
contract for the sale of lots, the allotment being by 
chance, is void as against public policy, 435. 
MALICIOUS PROSECUTION, 
liability for malicious prosecution of civil action, 
249. 





MARRIAGE, 

as a valuable consideration for contract, 87. 

promise of marriage in consideration of sexual in- 
tercourse is void, 241. 


MARRIED WOMAN, 

where a married woman dies, leaving an insolvent 
husband surviving her, a proper third person, 
who has borne the necessary expenses of her 
suitable burial, may recover from her estate, 193. 

damages to, for incapacity to labor, 239, 247. 


MASTER AND SERVANT, 

validity of recent labor legislation in congress, 1. 

validity of State enactments requiring corporations 
to give to discharged employees the causes of 
their removal, 1. 

services whose performance is excused by sickness 
or like disability, 26. 

court of equity may interfere by injunction to pre- 
vent persons from attempting by intimidation, 
threats of personal violence and other unlawful 
means to force employees to quit work and join 
in a ‘strike’ which threatens irreparable injury 
to the property of an individual, though such 
may also be a violation of a criminal law, 74. 

liability of employers for the negligence of con- 
tractors, 110. 

implied obligation of servant to act faithfully, 182. 

liability of employers for the negligence of con 
tractors, 182. 

recovery by employee of royalty on invention 
taken out by his employer, 212. 

liability of charitable corporation for negligence of 
servants, 240. 

the term of hiring, 250. 

liability of the master for wrongful act of the serv 
ant, 280. 

right of the master to trade secrects acquired by 
the employee in the transaction of his business, 
514. 


MECHANIO’S LIEN, 
upon land for materials placed in building de 
stroyed by fire, 319. 


MINNESOTA, 
holder of note for pre-existing debt in, 311. 


MISSOURI, 
special juries in, 191, 198, 345. 


MORTGAGE, 
a question of notice, 78. 
retroactive effect of mortgage redemption law, 107. 
effect of statute extending the time for redemp- 
tion of premises sold on mortgage, as impairing 
the obligation of contracts, 512. 
foreclosure of building and loan association mort- 
gages, 516. 
MUNICIPAL CORPORATION, 
evasion by the legislators of constitutional provis- 
ions as to enactment of special laws relating to 
cities, 1. 
permanent maintenance of a fruit stand on a side- 
walk isa public nuisance irrespective of incon- 
venience to the public, 212. 
liability on contract for the lighting of a city,which 
is in derogation of statutory restriction as to 
appropriation of money, 280. 
liable for the omission of reasonable and ordinary 
care in the management of its sewers, 327, 329. 
property exempt from general taxation is still li- 
able for asgessments for public improvements, 
348. 
power to issue bonds payable in ‘‘gold coin,” 363. 
a contract for public improvements may be en- 
forced by athird party though not named there- 
in, 436. 
NATIONAL BANK. See, also, BANKS AND BANKING. 
an agreement by a national bank to procure a per- 
son applications for insurance if he will procure 





MALPRACTICE, 
liability of physicians and surgeons for, 494. 


for it a customer is ultra vires, 134. 
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FRAUDULENT CONVEYANCE, 

the fact that a transfer by a debtor in payment of 

a just debt was also in consideration that the 

transferee should not prosecute the former for a 
crime, does not render the transfer subject to at- 
tack atthe instance of creditors,as fraudulent, 
348, 

GARNISHMENT, 

of foreign corporation—situs of debt, 88. 

receiver appointed in an action brought by one 
partner to wind up and administer the affairs of 
an insolvent firm, cannot be garnished by a firm 
creditor without leave of the eourt which ap- 
pointed him, 408. 

GIFT, 

moral obligation as a consideration for, 2. 

revocation of gift of negotiable note by death of the 
maker, 2. 

causa mortis—sufliciency of evidence to uphold, 
108. 

GUARANTY, 

distinction between suretyship and guaranty, 480, 
483, 

GUARANTY INSURANCE, 

interpretation and application of the law as to, 443, 
445, 

HAWKERS AND PEDDLERS, 

huw fara peddler is engaged in interstate com- 
merece and not subject to municipal ordinance, 
219, 220. 

HOMESTEAD, 

effect of setting aside a fraudulent conveyance of 
the, 88. 

declaration of an intention to claim land as a home- 
stead without improvement or occupancy there- 
of, is insufficient to constitute the land a home- 
stead, 391. 

a husband who has left the State, to esgape prose- 
cution, with the intention of returning as soon as 
he can succeed in baving the prosecution dis- 
missed, his wife and children remainingin the 
State, upon his home place, is a ‘‘resident of the 
State,” so as to entitle him to a homestead, 519, 
520. 

HOMICIDE, 

burden of proof where defense of insanity inter- 
posed, 151. . 

proof of the corpus delicti by circumstantial evi- 
dence, 154, 389. 

an incident of the right of self-defense, 408. 

HUMORS OF THE LAW, 119, 162, 183, 251, 271, 830, 355, 

375, 422, 485. 

HUSBAND AND WIFE, 

seducer not liable in damages to an affianced hus- 
band, 107. 

liability of husband for slanderous words uttered 
by the wife, 151. 

where a married woman dies, leaving an insolvent 
husband surviving her, a proper third person, 
who has borne the necessary expenses of her 
Suitable burial, may recover from her estate, 193. 

right of married woman to recover damages in her 
own right for incapacity to labor, 239, 247. 

right of wife to recover damages forthe unlawful 
dissection of her husband’s body, 407. 

ILLINOIS, 

meeting of the Illinois State bar association, 133, 
151. 

comparative negligeuce in, 521. 

IMPEACHMENT. See WITNESS. 
INFANT, 
interest of, in partnership property, 291, 311. 
INJUNCTION, 
court of equity may interfere by injunction to pre- 
vent persons from attempting by intimidation, 
threats by personal violence and other unlawful 
means to force employees to quit work and join 





in a ‘‘strike” which threatens irreparable injury 





INJUNCTION—Continued. 
to the property of an individual, though such 
may also be a violation of a criminal law, 74. 
INNKEEPERS, 
hotel accommodations within the purview of the 
civil rights act, 407. , 
INSANITY; 
burden of proving, in homicide cases, 151. 
INSURANCE. See, also, CREDIT INSURANCE; LIFE IN- 
SURANCE. 
construction of policy providing for a condition 
and limitation within which suit must be brought, 
221, 223. 
an owner of a building, though he has, under a fire 
insurance policy, recovered the full loss sus- 
tained by the burning of his building, caused by 
his lessees, in violation of their lease may, in his 
own name, sue his lessees for the damages to the 
building, 259. 
interpretation and application of the law as to 
guaranty and title insurance, 443, 445. 
action on a verbal contract of, 495. 
parol evidence inadmissible as to verbal contract 
of insurance 495. 
INTERNATIONAL LAW, 
enforcement of penal statutes in foreign countries, 
58. 


INTERSTATE COMMERCE, 
privilege of witnesses in federal courts from giving 
self-incriminating testimony under, 493. 
INTOXICATING LIQUORS, 
sale of liquor by social club is not within the mean- 
ing of the statute, 438. 
JETSAM AND FLOTSAM, 58, 78, 117, 161, 182, 203, 225, 249, 
353, 374, 400, 421, 464, 484. 
JUDGMENT, 

lien of, appealed from and dismissed, 78. 

it is within the discretion of the trial court, on sat- 
isfactory evidence, outside the record, that the 
minutes incorrectly set forth its order, to direct 
an amendment thereof at any time after judg- 
ment and judgment entered in conformity to rec- 
ord minutes which are incorrect must be set 
aside, 282. 

conclusiveness of foreign judgments, 499, 501. 

JURIES, 

special juries in Missouri, 191, 198, 345. 

competency ofjuror who has formed and expressed 
an opinion, 158, 160. 

LABOR, 

injunction to prevent a threatened strike, 74, 77. 

validity of recent labor legislation in congress, 1. 

validity of State enactments requiring corpora- 
tions to give to discharged employees the causes 
of their removal, 1. 

LANDLORD AND TENANT, 

the rights of tenants upon condemnation of land 
under eminent domain, 51. 

an owner of a building, though he has, under a fire 
insurance policy, recovered the full loss sus- 
tained by the burning of his building, caused by 
his lessees, in violation of their lease, may, in his 
own name, sue his lessees for the damages to the 
building, 259. 

a party who leases premises in a dangerous condi- 
tion is liable to a third party who without negli- 
gence on his part is injured by reason of such de- 
fect, if the lessor knew or should have known of 
the existence of such defects, 288. 

liability of owner or tenant for damages occasioned 
by dangerous premises, 290. 

covenants in leases, 412. 

the landlord is liableto his tenant for injuries re- 
sulting from a defect in the premises which were 
leased for a boarding-house, of which the land- 
lord, by the exercise of reasonable care, might 
have known at the time the premises were leased, 
411. 
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LARCENY, 
liability for, in bringing stolen property from a 
foreign country, 412) 
conversion by a bailee constitutes, 434. 


LAW BOOKS, 

Book Reviews, Digests, 
General Digest, vol. 10, 161. 

Book Reviews, Reports, ; 
Ballard’s Annual on the Law of Real Property, 58. 
American State Reports, vol. 45, 161. 
American Negligence Cases, 183. 
Abbott’s Select Cases on Evidence, 183. 
Abbott’s Select Cases on Code Pleading, 355. 
American Electrical Cases, vol. 4, 355. 
American State Reports, vol. 46, 375. 


Book Reviews, Text Books, 
Cooley’s Elements of Torts, 33, 58. 
Ray on Negligence of Imposed Duties, 33. 
Walker’s American Law, 118. 
Thompson on Private Corporations, vol. 5, 118. 
Dembitz on Land Titles, 118. 
Recollections of Lord Coleridge, 161. 
Jaggard on Torts, 161. 
Boone’s Text Book of Law and Practice, 183. 
General Principles of the Law of Sales, 183. 
Foster on the Constitution, 203. 
Merwin on Equity, 204. 
Walker on Patents, 225. 
Shinn on Attachment and Garnishment, 330. 
Sedgwick’s Elements of Damages, 355. 
Lawson on Bailments, 375. 
American & English Encyclopedia of Law, vol. 29, 

400. 

Fishback’s Manuel of Elementary Law, 465. 
American Corporation Legal Manuel, 521. 
Black on Interpretation of Laws, 521. 
Thompson on Private Corporations, vol. 6, 521. 
The Works of James Wilson, 521. 


LAW OF THE CASE, 
the doctrine as to, 90. 
LEGACY, 
vesting of, 349. 
LEGISLATURE, 
what constitutes a quorum of a legislative body 
and what evidence is proof thereof, 25. 
LETTERS, 
right to publish letters, 366. 
LIBEL, 
personal liability of managing editor of a news- 
paper for libelous article, 243. i 
liability for words written by way of criticism ina 
book review, 390. 
reforms in the law of newspaper libel, 475. 
LIFE INSURANCE, 
death by suicide is not ‘death by his own hand,” 
witbin the meaning of a condition of a life insur- 
ance policy, 267. 
construction of policy in absence of provision 
against suicide, 268. 
effect of provisions in policy against self-destruc- 
tion, 269. 
acquiring title to property through crime, 421. 
LIMITATION OF ACTIONS, 
laches and acquiescence, 79. 
oral waiver of the statute, 389. 
LOST ARTICLE, 
rights of finders of, 319. 
LOTTERY, 
throwing dice for an article, how far constitutes a 
game of chance, 70. 
contract for the sale of lots, the allotment being by 
chance, is Void as against public policy, 435. 
MALICIOUS PROSECUTION, 
liability for malicious prosecution of civil action, 
249. 
MALPRACTICE, 
liability of physicians and surgeons for, 494. 








MARRIAGE, 
as a valuable consideration for contract, 87. 
promise of marriage in consideration of sexual in- 

tercourse is void, 241. 


MARRIED WOMAN, 
where a married woman dies, leaving an insolvent 
husband surviving her, a proper third person, 
who has borne the necessary expenses of her 
suitable burial, may recover from her estate, 193. 
damages to, for incapacity to labor, 239, 247. 


MASTER AND SERVANT, 

validity of recent labor legislation in congress, 1. 

validity of State enactments requiring corporations 
to give to discharged employees the causes of 
their removal, 1. 

services whose performance is excused by sickness 
or like disability, 26. 

court of equity may interfere by injunction to pre- 
vent persons from attempting by intimidation, 
threats of personal violence and other unlawful! 
means to force employees to quit work and join 
in a ‘‘strike” which threatens irreparable injury 
to the property of an individual, though such 
may also be a violation of a criminal law, 74. 

liability of employers for the negligence of con- 
tractors, 110. 

implied obligation of servant to act faithfully, 182. 

liability of employers for the negligence of con 
tractors, 182. 

recovery by employee of royalty on invention 
taken out by his employer, 212. 

liability of charitable corporation for negligence of 
servants, 240. 

the term of hiring, 250. 

liability of the master for wrongful act of the serv 
ant, 280. 

right of the master to trade secrects acquired by 
the employee in the transaction of his business, 
514. 

MECHANIOC’S LIEN, 

upon land for materials placed in building de 

stroyed by fire, 319. 


MINNESOTA, 

holder of note for pre-existing debt in, 311. 
MISSOURI, 

special juries in, 191, 198, 345. 
MORTGAGE, 


a question of notice, 78. 

retroactive effect of mortgage redemption law, 107. 

effect of statute extending the time for redemp- 
tion of premises sold on mortgage, as impairing 
the obligation of contracts, 512. 

foreclosure of building and loan association mort- 
gages, 516. 

MUNICIPAL CORPORATION, 

evasion by the legislators of constitutional provis- 
ions as to enactment of special laws relating to 
cities, 1. 

permanent maintenance of a fruit stand on a side- 
walk isa public nuisance irrespective of incon- 
venience to the public, 212. 

liability on contract for the lighting of a city,which 
is in derogation of statutory restriction as to 
appropriation of money, 280. 

liable for the omission of reasonable and ordinary 
care in the management of its sewers, 327, 329. 

property exempt from general taxation is still li- 
able for asgessments for public improvements, 
348. 

power to iseue bonds payable in ‘‘gold coin,” 363. 

a contract for public improvements may be en- 
forced by a third party though not named there- 
in, 436. 

NATIONAL BANK. See, also, BANKS AND BANKING. 
an agreement by a national bank to procure a per- 
son applications for insurance if he will procure 
for it a customer is ultra vires, 134. 
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NEGLIGENCE, 

liability of druggist for injury caused by the sale of 
the wrong drug, 89. 

liability of employers for the negligence of con- 
tractors, 110. 

liability of an attorney or abstractor of titles toa 
third person for negligence, 139, 142. 

liability of electric street railway for injuries toa 
person caused by contact of telephone with trol- 
ley wire, 152. 

* presumption of negligence from the happening of 
the accident, 173. 
liability of employers for the negligence of con- 
tractors, 182. 
contributory negligence per se to ride on a bicycle 
between the tracks of an electric street railway 
without watching for the approach of cars from 
behind, 242. 
a party who leases premises in a dangerous condi- 
tion is liable to a third party who without negli- 
gence on his part is injured by reason of such 
defect, if the lessor knew or should have known 
of the existence of such defects, 288. 
liability of the owner of dangerous premises to a 
third party, 290. 
liability for injuries through contact of electric 
light wire with the metallic roof of a hotel, 320. 
municipal corporation liable for the omission of 
reasonable and ordinary care in the management 
of its sewers, 327, 329. 
liability of telephone company for negligence in 
failing to furnish messengers at public stations, 
408. 
liability for defective premises resulting in injuries 
to children, 457. 
the general doctrine stated, 457. 
general rule which exonerates the landowner, 
458. 

decisions holding the landowner liable, 459. 

liability where the nuisances are especially at- 
tractive to children, 461. 

liability of railway companies for injuries to 
children by unguarded and unfenced turn- 
tables, 461. 

evidence in these cases, 462. 

liability of physicians and surgeons for malprac- 
tice, 494. 

contributory negligence per se in accidents at rail- 
way crossings, 496. 

comparative negligence in Illinois, 521. 


NEGOTIABLE INSTRUMENT, 
revocation of gift of negotiable note by death of 
the maker, 2. 

authority of agent to execute a note in behalf of 
the principal, 68. 

a bank that takes for value a note signed by its 
cashier and others is not chargeable with knowl- 
edge of an agreement between the cashier and his 
comakers, that the note was not to be delivered 
until it was signed by the president of the bank, 
108. 

whether one who takes negotiable paper as collat- 
eral security for a pre-existing debt is a bona fide 
holder for value, 173. 

an action cannot be maintained against a bank by 
the holder of a check for refusal to pay it uniess 
the check has been accepted, although there 
stands to the credit of the drawer on the books of 
the bank a sum more than sufficient to meet the 
check, 214. 

rights of holders of checks against banks, 243. 

the administrator is personally liable on a note 
signed by him as such,the proceeds of which 
were placed with the payee a bank and paid out 
on checks drawn by him to pay generally bills 
and debts of the estate, 261. 

holder of note for pre-existing debt in Minnesota, 
811. 

a draft drawn in Illinois on a New York bank, and 

payable in New York, is governed by the laws of 








NEGOTIABLE INSTRUMENT—Continued. 
New York, and such draft will not operate as an 
assignment pro tanto of the drawer’s funds in said 
bank, though the action is brought in Illinois by 
the payees against the assignee of the drawers, 
to recover the amount of said draft, 321. 
if the payee, without the knowledge or consent of 
the maker, alter its date after the note has been 
delivered to him, such act renders the instru- 
ment void even in the hands of an innocent pur. 
chaser for value, 410. 
authority of the president and secretary of a busi- 
ness corporation to execute promissory notes 
upon its behalf will not be presumed simply be- 
cause they have prior thereto exercised the 
power, 321. 
the joint note of two persons, payable in New York, 
given to raise money for one ofthem, was first 
signed by one of them in Washington, and for- 
warded by him to the other residing in Kentucky, 
who there signed and forwarded it by mail to the 
payee in New York, who there received it; held,a 
Kentucky note, 434. 
notary’s protest of his own note, 484. 
NEWSPAPER, 
personal liability of the managing editor of a news- 
paper for libelous article, 243. 
legal censorship of the press, 47. 
reforms in the law of newspaper libels, 475. 
NEW TRIAL, 
motion for, on account of newly-discovered evi- 
dence, 191. 
NOTARY PUBLIC, 
notary’s protest of his own note, 484. 
NUISANCE, 

liability for the pollution of a stream, 108. 

permanent maintenance of a fruit stand on a side- 
walk is apublic nuisance irrespective of incon- 
venience to the public, 212. 

OFFICE AND OFFICERS, 

the official acts of public officers in an office created 
by an unconstitutional statute of the State, per- 
formed before the statute has been declared un- 
constitutional, by an authoritative decision of the 
court cannot be collaterally attacked, 346. 

liability of county treasurer for money deposited in 
bank, 418. 

PARLIAMENTARY LAW, 

what constitutes a quorum of a legislative body 
and what evideuce is proof thereof, 25. 

PAROL EVIDENCE. See, also, EVIDENCE. 

admissibility of, to vary deed, 55, 57. 

parol] evidence that guaranty in contract is accord- 
ing to business custom, 495. 

PARTNERSHIP, 

interest of infant in partnership property, 291, 3il. 

where a member oftbe firm dies, after the sale by 
it of goods on credit, but before the vendees fail 
in business, the business of such firm is not dis- 
continued by reason of such death, within the 
meaning of a condition in a credit insurance pol- 
icy, 496. 

appointment of receiver upon dissolution of, 512. 

PATENTS FOR INVENTIONS, 

recovery of royalty on patent by employee of the 
government, 212. 

recovery by employee of royalty on invention 
taken out by his employer, 212. 

persons using a patented article, without any 
license, are not exempt from liability for the in- 
fringement, because they did so oniy as officers 
of, and for the benefit of, the United States, 250. 

PHYSICIAN AND SURGEON, 

liability of, for deceit, 88. 

PLEADING, 

a plaintiff who alleges and endeavons te prove a 
special contract, cannot, at the same time, offer 
proof to recover on a quantum meruit on an implied 

assumpsit, 30. 
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PLEDGE, 
conversion by pledgee, 354. 
right of pledgee to buy in collateral on a sale under 
collateral note, 407. 
PRINCIPAL AND AGENT, 
authority of agent to execute a note in payment of 
materials, 68. 
a broker employed to negotiate the sale of flour at 
a certain price, who, without authority, makes 
the contract in his own name, cannot, on his 
principal’s refusal to deliver, recover from the 
principal damages paid by him to the purchaser, 
109. * 
one dealing with the agent of a business corpora- 
tion, in a matter relating to its business opera- 
tions, and not involving its corporate functions, 
is not charged with notice of its by-laws, 173. 
PRINCIPAL AND SURETY, 
the recital, in a bond given by a contractor to se- 
cure the performance of a contract, that the bond 
is executed by him as principal and others as 
sureties, is an implied promise that the principal 
will sign the bond before delivery to the obligee, 
and in default of such signature the bond is void 
as to the sureties, 455. 
notice of default of payment of bond, 480. 
distinction between suretyship and guaranty, 480, 
483. 
PROCESS, 
immunity from process of litigant while attending 
court, 397, 398. 
RAILROAD COMPANY, 
the nature of railroad tickets, 117. 
liability of electric street railway for injuries occa- 
sioned by the contact of telephone with trolley 
wire, 152. 
right of way of railroad company, 156. 
use which may be made of land acquired, 156, 
right of owner of fee to buildings and other im- 
provements, 156. 
duration of easement, 157. 
compensation for the use, 157. 
right over mortgaged property, 157. 
duty to look out for trespassers, 158. 
claim under statute of limitations, 158. 
when railroad company may sell and convey 
land acquired for right of way, 158. 
contract by which railroad agrees to guarantee the 
bonds of a parallel competing road, in considera- 
tion of the transfer of its stock, is in derogation 
of the statute prohibiting the consolidation of 
parallel lines, 474. 
RECEIPT, 
conclusiveness of receipt in full, 260. 
RECEIVER, 
appointed in an action brought by one partner to 
wind up and administer the affairs of an insolvent 
firm, cannot be garnished by a firm creditor with- 
out leave of the court which appointed him, 408. 
antagonistic receivers in the federal courts, 133. 
RECORDING. See REGISTRATION. 
REGISTRATION, 
the Torrens system of land transfer in Ohio, 400. 
RELEASE AND DISCHARGE, 
where a certain sum is tendered and accepted in 
satisfaction of an unliquidated claim, the trans- 
action will be held an accord and satisfaction, 
260. 
RESTRAINT OF TRADE. See CONTRACT. 
SENTENCE AND PUNISHMENT. See CRIMINAL LAW 
AND PROCEDURE. 
SALE, 
liability of the purchaser for material bought and 
delivered where ordered by him, 68. 
one who, knowing an article to be defectively con- 
structed, represents it to be safe, and sells ittoa 
person who has no knowledge of the defect, is 
liable in damages to one who, without fault on 








SALE—Continued. 


his part, was injured while lawfully using the 
same, 263. 

the right of stoppage in transitu, 283. 

measure of damages for failure to deliver goods 
especially ordered where the vendee anticipated 
extraordinary profits, 305. 

effect of delivery of goods by carrier by transfer of 
the bill of lading, 367, 372. 

admissibility of parol evidence as to usage and 
custom in a contract for sale of goods, 495. 


SCHOOLS AND SCHOOL DISTRICTS, 
validity of rule of schcol board requiring the vacci- 
nation of pupils, 67. 


SEDUCTION, 
seducer not liable in damages to an affianced hus- 
band, 107. 
SELF-DEFENSE. See HOMICIDE. 
SLANDER, 


liability of husband for slanderous words uttered 
by the wife, 151. 
where a banker hasin his hands funds of a de- 
positor for the purpose of paying the depositor’s 
checks, and the depositor is a trader or merchant, 
and his check is dishonored by the banker and 
returned to the payee for the reason that he has 
not sufficient funds of the maker in his hands to 
pay the same, when he in fact has, it amounts to 
a slander, for which he is entitled to damages 
against the banker, 260. 
SOUTH CAROLINA, 
divorce in, 78. 
STATUTES, 
whether a cause of action for a statutory penalty is 
assignable, 5. 
taking away limit of damages for death by wrong- 
ful act, is not retrospective, 67. 
STOPPAGE IN TRANSITU, 
the right of, 283. 
STRIKES AND STRIKERS, 
injunction to prevent a threatened strike, 74, 77. 
SUNDAY, 
constitutionality of acts prohibiting barbering on 
Sunday, 473, 511. 
SURVIVAL, 
of action, 521. 
TAXATION, 
property exempt from general taxation is still lia- 
ble for assessments for public improvements, 
348. 
TELEGRAPH COMPANY, 
liable to either the sender or sendee for damage 
sustained by reason of the delivery of an altered 
message, 3. 
TELEPHONE COMPANY, 
duty of, to furnish messengers at public stations, 
408. 
TENDER, 
of silver coin cannot be refused because of natura) 
abrasion, 67. 
TITLE INSURANCE, 
interpretation and application of the law as to, 443, 
445. 
TORT, 
liability for, of corporation consolidating with an- 
other, 211. 
in action for, inducing plaintiff to submit to an at 
tempted abortion, where defendant was not re™ 
sponsible for the pregnancy, if plaintiff volun- 
tarily went to a certain city to have the abortion 
performed she could not recover, 262. 
TRADE, 
contract void as in restraint of, 49. 
TRESPASS, 
liability of, in the removal of body from a ceme- 
tery, 153. 
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TRIAL. See, also, CRIMINAL LAW AND PROCEDURE. 
selection of special juries, 191, 198. 
special juries in Missouri, 191, 198, 345. 
validity of rules adopted by courts, 191, 198. 
when should the verdict be set aside where the 
court has instructed the jury to disregard im- 
proper evidence admitted over objection and ex- 
ception, 263, 
in criminal cases, 204. 
in civil cases, 264. 
error cured, 265. 
error not cured, 265. 
action tried without jury, 266. 
time of withdrawal or directions, 266. 
who withdraws or strikes out, 266. 
it is within the discretion of the trial court, on sat- 
isfactory evidence, outside of the record, that the 
minutes incorrectly set forth its order, to direct 
an amendment thereof at any time after judg- 
ment, and judgment entered in conformity to 
record minutes which are incorrect must be set 
aside, 282. 
effect of verdict ofjury obtained through duress 
on the part of the court, 345. 
requiring a plaintiff to join ina demurrerto the 
evidence is not in violation of the constitution, 
494. 
UNITED STATES SUPREME COORT, 
appointment of Rufus W. Peckham as associate 
justice of the, 1. 
jurisdiction of appeals from State courts, 24. 
criminal cases in the, 259. 
USAGE AND CUSTOM, 
parol evidence of usage and custom as to guarantee 
in a contract for sale of goods, 495. 





VERDICT. See, also, TRIAL. 
validity of, rendered in the absence of the aecused, 
192. 
WATERS AND WATER-COURSES, 
no defense against the charge of polluting a stream 
that the discoloration isthe natural and neces- 
sary result of mining operations prosecuted in 
the ordinary way, 108. 
constitutionality of California irrigation law, 171. 
WILL, 
where a witness in attesting a will inadvertently 
wrote the surname of the testator instead of his 
own, there was no sufficient compliance with the 
statute providing that each of the attesting wit- 
nesses must sign his name at the end of the will, 
346. 
vesting of legacy—presumed assent of executor, 
348. 
jurisdiction of federal courts, to determine validity 
of, 364. 
aquestion of devise, 484. 
inheritance by one causing the death of testator, 
133. 
WITNESS, 
validity of federal statute relieving witness from 
prosecution for self-incriminating testimony un- 
der the interstate commerce law, 48. 
children as witnesses, 115. 
unchastity as a ground for impeachment ofa wit- 
ness, 239. 
privilege of witnesses in federal courts from giving 
self-incriminating testimony, 493. 
effect of misconduct of counsel in calling attention 
to the fact that the wife of the defendant has not 
been produced as a witness, 512. 
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This subject-index will, we trust, be found convenient and satisfactory. 
under its appropriate head to every digest of current opinions which has appeared in the volume. 


It contains a reference 
The 


references, of course, are to the pages upon which the digest may be found. There are no cross- 
references, but each digest is indexed herein under that head, for which it would most naturally occur 


to a searcher to look. 


It will be understood that the page to which reference, by number, is made, 


may contain more than one case on the subject under examination, and therefore the entire page in 
each instance will necessarily have to be scanned in order to make effective and thorough search. 





Abatement, action on joint contract, 204; action pend- 
ing, 34. 

Abstractor of Title, 79. 

Accident Insurance, 466; action, 523; condition, 34, 99; 
death by inhaling gas, 375; death by poisoning, 523; 
designation of beneficiary, 422; employer's liability 
insurance, 143; intentional injuries, 226. 

Accord and Satisfaction, 34, 251, 331. 

Account Stated, 204, 331. 

Accounting, lacnes, 204; stipulation, 163. 

Action, 226; abatement, 312; against railroad com- 
panies, 523; commencement, 184; cutting timber 
from public lands, 503; damages, 524; disbarred at- 
torney, 251; on contract, 99; parties not privy to 
contract, 466; survival, 204; venue, 375; who may 
maintain, 271. 

Adjoining Landowners, lateral support, 292, 446; shut- 
ting off light, 251. 

Administration, 120, 184, 503; accounting by adminis- 
trator, 13; action against administrator, 79; action 
by heirs, 84; action on note due decedent, 34; ad- 
ministrator’s sale, 99, 400, 422,503; administrator of 
mortgagee, 376; allowance, 226; allowance to 
widow, 184, 204; appointment of temporary admin- 
istrator, 376; claims against decedent’s estate, 34, 
163; executors, 60, 120, 143, 168, 376, 446, 503; failure to 
distribute assets, 503; jurisdiction, 251; liability of 
administrator, 60; partnership estate, 422; personal 
liability of administrator, 523; preferred claim, 120; 
rights of widow, 80; sale of homestead, 503; trust 
funds, 400; validity, 400; estates in two common- 
wealths, 876; failure to invest funds, 312; final dis- 
charge, 99. 

Aduiiralty, collision, 184; injuries to seamen on foreign 
ships, 80; limitation of liability, 312; maritime 
liens, 80, 312; maritime contract, 184, 271. 

Adverse Possession, 13, 34, 143, 184, 400, 485; color of 
title, 120, 466; continuity, 120; extent, 80; limitation 
of actions, 99; mistake as to title, 120; parol con- 
tract of sale, 226; payment of taxes, 422; right of 
way of railroad, 466; running of statute, 292; vendor 
and vendee, 422, 





Agister’s Lien, priority, 226. 

Alien, contract labor law, 204. 

Alimony, when granted, 204. 

Alteration of Instrument, notes, 422, 485; burden of 
proof, 466; effect of, 80; liability of accommodation 
indorser, 422; materiality, 204, 292; reception in evi- 
dence, 376; redelivery to payee, 100. 

Animals, construction of statute, 503; offspring, 13. 

Appeal, 34, 120, 376, 423, 503; absconding debtor, 331; ac- 
ceptance of benefits, 13; accepting benefits of judg- 
ment, 34; affirmance, 34; bond, 34, 120, 312; case 
made, 143; change Qf defense, 523; claims against 
decedents, 100; costs, 120; damages, 60; error, 331; 
final judgment, 60; from interlocutory order, 60; 
from justice’s court, 34; from probate, 120; from 
State court, 184; mandate, 120; notice, 120; objec- 
tions by appellee, 163; objections raised too late, 
60; parties, 100, 120, 466; partition, 422; record, 13, 
148; rehearing, 34; remand of cause, 143; super- 
sedeas bond, 204; supplementary proceedings, 331; 
time of taking, 120. 

Appealable Order, 226; bill of exceptions, 466; receiv 
ers, 100. 

Appearance, summons, 35. 

Application of Payment, 100, 143. 

Arbitration and Award, 14; review of evidence, 251; 
conclusiveness, 503; insurance, 856; terms of sub- 
mission, 376. 

Arrest of Fleeing Criminal, reward, 35. 

Assault and Battery, damages, 226; evidence, 143. 

Assault with Intent to Kill, 292. 

Assessment Lien, compliance with statute, 184. 

Assignment, accounts, 312; chose in action, 35, 204, 423; 
consideration, 163; mistake of law, 226; note, 466; 
prospective patents, 356; validity, 503; husband to 
wife, 184. 

Assignment for Benefit of Creditors, 35, 60, 100, 120, 163, 
292, 312, 376, 400, 423, 446, 503; estoppel of creditor, 226; 
fraudulent conveyances, 423; fraudulent prefer- 
ences, 292; invalidity, 331; marshaling of assets, 80; 
preferred claim, 423; presentation of claim, 226; 
registration of deed, 80; nights of creditors, 251; trust 
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deed, 523; unlawful preferences, 120; validity, 205, 
331, 400; filing notice, 332; foreign assignor, 252; ne- 
cessity of witness, 226. 

Assumpsit, 423, 446; common count, 163; implied prom- 
ise, 485; joint purchase, 13; money had and received, 
252; money loaned, 423; money received, 100; plead- 
ing, 376; pleading and proof, 376; refusal to per- 
form contract, 252; set off, 100. 

Attachment, 35,227; action for wrongful attachment, 
100; affidavit, 13, 227, 382, 446; care of attached prop- 
erty, 227; civil action, 271; bond, 35, 446; claim by 
third person, 332; claim not due, 143; complaint, 423; 
contract, 163; dealing in futures, 292; debt not due, 
376; exemptions, 60, 400; grounds, 466; insolvent 
debtor, 227; insufficient affidavit, 35; interpleader, 
272; intervention, 376; judgment, 423; jurisdictional 
defect in affidavit, 252; levy, 163; lien, 121; mingling 
of goods, 446; of mortgaged chattels, 503; plea in 
abatement, 80; priority, 163; property subject to, 
485 ; recitals in affidavit, 504; rights of third persons, 
292; right to open and close, 312; summons, 121; tax 
books in sheriff's hands, 80; title to goods, 227; 
when authorized, 332; wrongful attachment, 312, 
332. 

Attorney and Client, 272; compensation, 121; disbar- 
ment on conviction of libel, 292; release of debtor, 
292; action for services, 35; authority of attorney, 
856; evidence, 332; executor, 423; lien, 148, 332, 467; 
privileged communications, 35. 

Bail Bond, defenses, 376; invalidity, 312. 

Bailment, bailee for hire, 60; or sale, 163. 

Bankruptcy, unproved debt, 164. 

Banks and Banking, action for bank deposit, 252; col- 
lection agents, 100, 467; authority to employ sub- 
agent, 523; charter, 376; collection of check, 163; de- 
posit, 312, 467; fraud of officers, 423; general or 
special deposits, 227; insolvency, 14, 80, 356; negli- 
gence of payee in collecting check, 227; officer, 121; 
proceeds of mortgaged chattels, 143, 272; refusal to 
pay check, 35; special deposit, 184; stockholders’ 
liability, 376; usury, 400; discounting, 312; liens, 
523; loans and discounts, 184; negotiable instru- 
ments, 60. 

Bastardy, acquittal, 184; evidence, 523; justices of the 
peace, 80; proceedings, 400. 

Benevolent Societies, submission of grievances, 332; 
constitution, 143; constitutional provisions, 356. 
Bill of Exceptions, 35; authentication, 332; refusal of 
judge tosign, 312;timefor preparing, 332; time of 

filing, 144. 

Bona Fide Purchaser, notice, ’184. 

Bond—concealment by principal, 227; construction, 35; 
evidence, 376; pleading, 376. 

Boundaries, adjoining landowners, 356; adverse posses- 
sion, 14. 

Broker, authority to sign contract, 447; right to com- 
missions, 60. 

Building and Loan Association, 144; alteration of con- 
tract, 14; constitutional law, 144; foreclosure, 80; 
foreign corporation, 313; insolvency, 121; mort- 
gages, 504; pleading, 504; rights of stockholder, 467; 
sale of stock, 485; usury, 332, 356. 

Cancellation, 377; of deed, mistake of law, 252. 

Carriers, embezzlement by agent, 164. 

Carriers of Goods, 164; bills of lading, 184, 523; contract, 
272, 377; contract for shipment of freight, 332; dam. 

ages for non-shipment of freight, 313; delay in 
transportation, 292; injury to freight, 100; interstate 
commerce, 60; interstate commerce act, 313; defect- 
ive refrigerator car, 100; delay, 423; delivery to car- 
rier, 485; express company, 164, 333; foreign railroad 
company, 356; restrictions on liability, 504; limita- 
tions in bill of lading, 356; live stock shipment, 14 
121, 164, 292, 332, 447, 467; misdelivery of freight, 144; 
connecting carrier, 121, 164. 

Carriers of Passengers, 100, 144, 164, 184, 185, 227, 313, 377, 
423, 447, 467, 485, 523; baggage, 523; passenger carried 
beyond destination, 377; penal statute, 332; per- 
sonal injuries, 227; reasonableness of regulation, 14; 
regulations, 401; round trip ticket, 292; ticket, 184; 





who are passengers, 523; conditions on ticket, 485; 
connecting lines, 313; degree of care, 523; ejection of 
passengers, 60; exemplary damages, j121; injuries, 
332; injuries to baggage, 332; liability of sleeping car 
company, 35; negligence, 400, 423; passenger sta- 
tions, 377; railroad companies, 333; street rail- 
road, 467 ; trespasser, 227, 277. 

Cemeteries, association, 60. 

Certiorari, interest of prosecutor, 356; order in con- 
tempt, 35; removal and appointment of officer, 333; 
scope of writ, 523; to justice’s court, 35. 

Chattel Mortgage, acceptance, 333; after-acquired 
property, 467; attachment, 227; book accounts, 272; 
change of possession, 524; chattels, 377; conditional 
sales, 524; conversion by mortgagee, 485; descrip- 
tion, 504; description of property, 333; equitable 
lien, 205; equity of redemption, 423; execution pur- 
chaser with notice, 121; failure to record, 272; fore- 
closure, 100, 313, 423; fraudulent sale by mortgagee, 
227; increase of stock, 377; lien, 60; parol evidence, 
292; preferring creditor, 100; priorities, 164; record- 
ing, 80, 333, 524; retention of possession, 377; rights 
of mortgagee, 377, 485; senior and junior mortgages, 
101; sufficiency of description, 333; validity, 101, 105, 
401, 424, 467; validity of affidavit, 377; what consti- 
tutes, 205, 467. 

Chinaman, right to naturalization, 252. 

Claim and Delivery, general denial, 377. 

Compromise, what constitutes, 504. 

Condemnation, building of levees, 185; for bridge, 272; 
damages ; 424; estoppel to question validity, 333; in- 
structions, 144; practice, 524. 

Conflict of Laws, action against foreign executor, 227; 
action in other States, 227; contract, 60, 377; debt 
contracted in another State, 424; insolvency, 447; ju- 
risdiction by comity, 524; liability of wife’s separate 
estate, 377; limitations, 35. 

Constable, illegal levy, 524; liability for proceeds of 
property sold, 164. 

Constitutional Law, abandonment by husband, 401; 
amendment, 313; animals running at large, 524; ap- 
propriations, 272; arrest of debt, 164; assessment for 
street improvements, 313; auditing cluims against 
State, 378; coal mining, 313; collateral"inheritance 
tax, 205; constitutionality of statutes, 524; cruel and 
unusual punishment, 35; delegation of legislative 
power, 121; descent of homestead, 14; drawing of 
jurcrs, 14; ejectment against railroad company, 185; 
error in proceeding, 185; evidence of facts, 252; form 
of indictment, 121; grant by State, 356; improve- 
ments of highways, 60; interstate commerce, 313, 333, 
467; irrigation companies, 36; itinerant peddlers, 
338; judicial acts, 252; judicial power, 36; jurisdic- 
tion of county court, 293; jury trial, 524; lack of uni- 
formity, 36; legislative powers, 60, 227, 378, 485; lib- 
erty of contract; 356; marine insurance, 272; mining 
regulations, 504; municipal corporation, 227, 447; 
opium traffic, 524; police power, 205; protection of 
game, 486; regulating price of gas, 524; regulation 
of commerce, 447; rights of accused, 424; school 
districts, 378; special legislation, 272, 378; statutes, 
61, 121, 486; statute imposing tax on laundrymen, 
504; supreme court, 14; taxation, 14, 80, 144; title, 
272; title of act, 252, 378; trial by jury,524; water for 
irrigation, 227. 

Contempt, 14, 36, 504; appeal, 14; constructive contempt, 
228; evidence, 377; failure to pay alimony, 293; news- 
paper article, 424; power of court to commit, 447; 
power to punish, 356; verbal order of imprisonment 
401; by witness 36. 

Continuance, attorney, 524. 

Contract, 36, 80, 101, 144, 185, 272, 357, 447, 467, 486, 525; ac- 
count stated, 101; action, 228; agent,61; agreement 
te pay draft, 121; ambiguties, 121; architect, 14; as- 
signment, 293, 333, 424; attorney’s lien, 378; author- 
ity of agent, 185; bailment, 401; benefit of third per- 
son, 293; breach, 121, 524; chattel mortgage, 356; 
compromise, 36; conditional sale, 333; considera- 
tion, 36, 121, 164, 333; consignments, 333 ; construction 
144, 164, 185, 228, 333, 357, 486, 504; damages, 205, 228, 
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833, 357, 401, 524; defenses, 424; doubtful words, 228; 
ejection of passenger, 164; employment of teachers, 
14;employment of partnership, 228; evidence, 122, 
185; execution, 101; failure to perform, 36; fraudu- 
lent, 144; gambling contracts, 357; implied provis- 
ions, 228; implied stipulations, 36; indefiniteness, 
401; indemnity, 101; interpretation, 36, 447; insur. 
ance, 467; laborer, 293; memorandum, 467; mutual- 
ity, 272; novation, 401; omissions by fraud, 101; 
parol evidence, 80, 252, 272, 447, 504; performance, 61, 
122, 144, 282, 298, 377, 378; personal liability, 378; phy- 
sicians and surgeons, 401; pleading and proof, 377; 
promise to pay debt discharged by bankruptcy, 144; 
public policy, 14; quantum meruit, 252; reclaima- 
tions, 228; reformation, 313; rescission, 293, 334, 424; 
rescission for fraud, 525; restraint of trade, 61, 313; 
sale, 80; sale of business by physicians, 228; specific 
performance, 378; stock speculation, 228; subscrip- 
tion, 15; suit by third party, 357; suretyship, 80, 205; 
tender of performance, 377; testamentary sale, 272; 
tillage of farm on shares, 504; time as essence, 205, 
247; time for performance, 486; transfer of trust prop- 
erty, 205; unreasonable restraint of trade, 447; valid- 
ity, 36, 185, 293, 401; waiver, 272; waiver of conditions, 
378; written contract, 122; between firms, 447. 


Conversion, buying or selling stolen property, 378; 


damages, 401; demand, 61; intermingling of crops, 
36; res judicata, 447; what constitutes, 122, 334; by 
carriers, 401; by vendor, 144. 


Corporations, 274; account stated, 378; action against 


directors, 525; action against stockholders, 486; 
agents, 424; agent’s agreement for arbitration, 447; 
agreement to pool stock, 525; annual report, 334; 
authority of officers, 378; authority of president, 
293; by-law, 122; capital stock, 205; certificates of 
stock, 334; change into partnership, 252; charters, 
318, 525; consolidation, 80; contracts, 334, 857, 447; 
contracts with prometers, 334; corporate charter, 
81; corporate existence, 467; corporate obligations, 
334; corporate stock, 467; debt due laborers, 379; de- 
ceased stockholder, 122; director, 36, 272, 293; di- 
rector’s liability, 252; disclosure of condition, 144; 
dissolution, 81, 122, 164, 205, 357, 424, 486; diverse citi- 
zenship, 379; effect of purchasing it sown stock, 525; 
estoppel, 101, 467; estoppel te deny corporate ex- 
istence, 525; evidence, 228; evidence as to action of 
directors, 272; execution of instrument, 205; expira- 
tion of charter, 15; foreign contract, 228; foreign 
corporations, 81, 424, 525; foreign insurance com- 
panies, 122, 378, 448, 468; gaming, 314; how sued, 357; 
indictment of turnpike company, 334; insolvency, 
81, 122, 145, 334, 357, 879; insolvent corporation, 145, 228, 
334; insurance companies, 61; liability against stock- 
holders, 164; liability fur fraud of officers, 334; lia- 
bility of stockholders, 61, 145, 165; liability of third 
persons aiding promoters, 378; management, 101; 
membership, 448; misnomer, 334; national banks, 
314; non-resident corporation, 378; note, 205; officers, 
145, 298, 334, 378, 424, 525; powers in foreign States, 15; 
preferred stock, 401; quasi public corporations, 401; 
receiver, 314, 334, 357, 468; reorganization, 165; repre- 
sentations of trustee, 228; resident agent, 228; serv- 
ice of process, 61, 81,401; shares of stock, 145, 165, 205; 
stock certificate, 273; stock issued without author- 
ity, 379; stock subscriptions, 15, 81, 145, 165, 205, 228; 
stockholders, 15, 165, 185, 314; summons, 379; trans- 
fer of stock, 122, 504; trustees, 185; ultra vires, 273; 
unpaid subscriptions, 165; venue of action, 122; void 
resolution, 145; water companies, 122. 


Costs, who liable, 165. 
Counterclaim, same transaction, 504; when allowable, 


15, 492. 


Counties, boundaries, 101; commissioners, 379; defect- 


ive bridges, 252; failure to repair bridges, 205; lia- 
bility for torts, 15; limit of indebtedness, 424, 505; 
power to mortgage county land, 486; recovery of 
money paid officer, 205; repair of bridges, 379; ultra 
vires contract, 205; warrants, 447; indebtedness, 
293. 


County Recorder, fees, 525. 





County Treasurer, action On bond, 252; compensation, 
228; liability for public funds, 525; purchase of tax 
certificates, 165. 

County Warrants, cancellation and reissue, 15. 

Courts, amendment of records, 228; appellate jurisdic- 
tion, 205; attorney as judge, 334; conflicting judg- 
ments, 205, 424; conflict of jurisdiction, 357; inter- 
national comity, 273; judges, 122; liability for judi- 
cial acts, 122; mandamus, 252; pleato jurisdiction, 
814; property in custcdia legis, 525. 

Covenant, 15; breach of warranty, 228; by whom en- 
forceable, 314; action, 229; construction, 81; plead- 
ing, 252; splitting cause of action, 229. 

Creditors’ Bill, 15; issue of execution, 448; parties, 401; 
pleading, 206; when lies, 122. 

Criminal Evidence, abortion, 122; adultery, 229; as- 
sault, 122,145; burglary, 101; confession, 36, 81, 122, 
185, 357; cross-examination as to character, 334; dy- 
ing declarations, 379, 448; embezzlement, 61; false 
pretenses, 123; homicide, 36, 81, 145, 206, 229, 314, 334, 
402, 424, 525; impeaching prosecuting witness, 61; 
indecent assault, 402; indictment, 857; lottery, 61; 
malicious shooting, 61; murder, 229, 424; photo- 
graph, 402; proof of handwriting, (334; rape, 36, 357; 
receiving stolen goods, 191; res gest, 293, 334, 335; 
robbery, 123, 402; seduction, 123. 

Criminal Law, 3879, 505; abduction for purposes of con- 
cubinage, 81; abortion, 165; accomplices, 15; adul- 
teration, 379; amendment of record, 37; appeal, 61, 
145, 185, 314, 379; appeal bond, 61; arguments of 
counsel, 15; arson, 81, 402; assault, 357, 379; assault 
with intent to kill, 206, 525; assault with intent to 
murder, 15; assault with intent to rape, 61; attempt 
to commit rape, 448; bail, 229,379; bail bond, 293; 
banks, 123; bigamous cohabitation, 335; bringing 
stolen property from a foreign country, 379; bunco 
game, 206; burglary, 15, 61, 81, 165, 486, 505; carrying 
weapons, 81, 314; change of venue, 293; club rooms, 
81; competency of jury, 335; conduct of trial, 526; 
confessions, 273; confession while under arrest, 448; 
conviction, 123; conviction of lower crime, 61; dis- 
eased meat, 81; disorderly house, 101; elections, 
229; embezzlement, 15, 62, 123, 273, 314, 402, 486; entry 
of nol. pros., 293; evidence, 101, 185, 252, 468; evi 
dence of former conviction, 294; examination by 
committing magistrate, 185; false pretenses, 37, 62, 
229, 857, 486; felony trial, 37; flight of accused, 402; 
forgery, 37, 62,81, 123, 185, 379; forgery of note, 229; 
former acquittal, 379; former jeopardy, 87, 357, 379, 
448; fraud, 229; fraudulent banking, 486; fraudulent 
voting, 314; gaming, 335, 358, 424; gift enterprises, 
185; grand Jary, 273, 335; grand larceny, 358; habeas 
corpus, 145; homicide, 37, 145, 165, 186, 206, 229, 314, 358, 
380, 448, 468, 486, 505,526; resisting arrest, 314; im- 
moral publications, 505; incest, 62, 314, 380; indict- 
ment, 62, 123, 253, 294, 314, 335, 358, 380, 448, 526; indict- 
ment for rape, 229; insanity as defense, 15, insolv- 
ent banks, 101; instructions, 335, 358, 402; introduc- 
tion of evidence, 62; jeopardy, 37; judgment, 123; 
jurors, 487; jury, 487; keeping disorderly house, 487; 
keeping house of ill-fame, 123; killing diseased anit- 
mals, 345; killing escaping felon, 16; larceny, 37,62, 
$35, 402, 505, 525, 526; larceny by public officer, 526; 
lascivious cohabitation, 229; libel, 424; lotteries, 62; 
malice, 380; malicious exposure of poison, 145; mis- 
conduct of counsel, 206; misconduct of jury, 82, 505; 
misdemeanor, 123; murder, 37, 123, 165, 229, 273, 358, 
380, 526; murder and manslaughter, 505; new trial, 
273, 314, 358; objections to information, 37; offenses 
against property, 186; once in jeopardy, 229; oral in- 
structions, 314; perjury, 123, 146, 314, 380; persons 
fleeing from justice, 82; presentment by grand jury, 
37; presumption of innocence, 294; prior conviction, 
37; prize fighting, 335; rape, 37, 62, 123, 165; receiving 
stolen goods, 165; receiving stolen property, 82; re- 
formatory school, 206; remarks of counsel, 37; right 
to copy of indictment, 146; robbery, 62, 123, 446; se- 
duction, 335; selling property twice, 525; sentence, 
253, 448; separate trial, 206; stolen goods, 253; 
swindling, 16; theft, 402; theft by conversion, 425; 
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threatening letter, 425; trespass on land, 380; trial, 
273; trial without counsel for defendant, 505; use of 
witness not named on indictment, 487; uttering 
forged deed, 335; venue, 166, 456; view, 253; waiver 
of jury trial, 123; warehousemen, 487. 

Criminal Libel, indictment, 16. 

Criminal Practice, 62, 123, 253, 294, 314, 335, 358, 380, 448, 
526; amendment of indictment, 186; assault with 
intent to rape, 123; bribery, 146; burglary, 123, 186; 
charging several offenses, 124; conspiracy, 101; em- 
bezzlement, 146; forgery, 358; forgery of check, 124; 
homicide, 124; indictment, 206, 314, 335; indictment 
for murder, 448; indictment for perjury, 146; lar- 
ceny, 102, 206; murder, 380; rape, 146, 505; robbery, 
124; seduction, 425; theft from child, 358. 

Criminal Procedure, sentence, 335. 

Criminal Trial, competency of jurors, 358; competency 
of witness, 358; homicide, 16; impeachment, 335; 
juror, 37; larceny, 62; robbery, 358; witness, 124. 

Custom, evidence, 380. 

Damages, exemplary damages, 425; failure to furnish 
cars, 206; interstate shipment, 229; liquidated dam- 
ages, 253; for unlawful garnishment, 229. 

Death by Wrongful Act, action by administrator, 487; 
corporation, 37; damages, 124, 358; intoxication of 
decedent, 82; limitations, 294; loss of wife’s society, 

, 358; negligence of fellow-servant, 102; survival of 
cause of action, 335. 

Deceit, evidence, 229; false representations, 468; fraud, 
294; misrepresentation by agent, 468; obtaining of 
goods, 468; purchase of goods, 358. 

Dedication, effect of subsequently acquiring, 425; evi- 
dence, 468; evidence to establish, 526; revocation, 
425; street, 402, 425. 

Deed, 82; acknowledgment, 273; action on covenant of 
warranty, 62; bona fide purchaser, 37, 335; building 
restrictions, 335 ; cancellation, 146, 358, 487 ; considera- 
tion, 425; construction, 82, 336, 448, 526; conveyance 
of water right, 62; conveyance to several, 37; de- 
livery, 16, 124, 253, 336, 380, 402, 448, 526; delivery in 
escrow, 315; description, 38, 124, 206, 294, 315; ease- 
ment, 294; estate conveyed, 253 ; forcible detainer,102; 
grant of water right, 336; infant, 38; married 
women, 102; mineral rights, 124; municipal corpo- 
rations, 380; names, 82; nature of estate, 336; parol 
evidence, 62; proof of execution, 358; quitclaim, 
206; recital, 38; record, 526; reservation, 380; rule in 
Shelley’s case, 124; stipulation to build house, 124; 
warranty, 402; what constitutes, 425; or mortgage, 
62, 358. 

Deed of frust, 402; description, 402; foreclosure sale, 
186; power of sale, 526; sale under; 

Deposition, formal defect, 38; refusal to answer ques- 
tions, 380. 

Descent and Distribution, 505; adoption of illegitimate 
child, 16; adopted children, 146; discovery of will, 
38; effect of advancements, 186; inheritance per 
stirpes, 380; legitimacy, 468; next of kin, 166; 
title, 526; tenants in common, 125. 

Divorce, abandonment, 425; constructive service, 186; 
contempt, 230; custody of children, 166; decree, 336, 
380; desertion, 186, 206, 294; jurisdiction, 186, 448; 
liability for support of children, 166; non-resident 
defendant, 294; pleading, 38; support of children, 
102; validity of marriage, 166. 

Dower, alienation by husband alone, 505; assignment 
before admeasurement, 315; exchange of lands, 253; 
inchoate right, 62; land conveyed by husband under 
contract, 449; seisin of husband, 124; waste, 206. 

Drainage, assessment, 487; damages, 336; obstruction, 
3858; parol license, 38; sewer, 62. 

Easements, 230; construction of deed, 380; creation, 
487; light and air, 336; parol grant, 526; right to car- 
riage way, 82; title by prescription, 82; way of 
necessity, 505. 

Ejectment, alienee of mortgagee in possession, 487; 
by mortgagee, 38; condemnation proceedings, 102; 
disputed division line, 230; equitable defense, 38; 
railroads, 487; receiver for growing crops, 16; 
rights of holder of invalid tax deed, 380; right of 





partner to maintain, 526; statute of limitations, 16; 
title, 124, 381; title to support, 166, 294. 

Election and Voters, Australian ballot law, 16, 38, 381, 
425, 526; ballots, 16, 62, 124, 146, 186, 206, 230, 253; board 
of canvassers, 230; fusion ticket, 146; second re. 
count, 62; writing on ballots, 206. 

Election of Remedies, 166; estoppel, 402. 

Eminent Domain, award, 16; compensation, 294, 381; 
condemnation of:mortgage lien, 381; damages, 166, 
468, 527; damages to abutting property, 527; jury 
trial, 102; legislative authority, 166; public use, 505, 
526; vacating street, 449. 

Equitable Assignment of Fund, 468. 

Equitable Mortgage, evidence, 294; trustee, 449. 

Equity, agency, 273; asserting title to land, 16; a roid. 
ance of contract, 230; bills of discovery, 82; dispute 
between partners, 273; estoppel, 527; excessive rate 
of interest, 38; final judgment, 506; fraud, 82; in. 
junction, 38; jurisdiction, 82, 253, 403, 506; jurisdic. 
tion in general, 506; jury trial, 273; mistake of law, 
506; parties, 16; pleading, 273, 506; receiver of na- 
tional bank, 230; reformation of contract, 506; 
reformation of mortgage, 273; removing executed 
contract, 38; rescission, 253; setting aside convey- 
ances, 506; setting off judgments, 881; suit between 
non-residents, 166. 

Equity Jurisdiction, waiver of objection, 449. 

Equity Practice, ancillary receiverships, 315. 

Estates, contingent remainder, 38. 

Estoppel, 294; against married women, 38; acquies- 
cence, 166, 186, 230; by record, 125; fraudulent con- 
veyances, 102, insolvent corporations, 294; married 
woman, 146; rescission, 358; representations, 102; 
sale of land, 403; to claim conveyances fraudulent, 
381. 

Estoppel in Pais, 166, 253, 336, 381; contract, 381; sale, 
527. 

Evidence, abstracts of title, 230; admissions, 487; ac- 
tion against city, 336; action against surviving 
husband on wife’s note, 315; account, 38; assess- 
ment rolls, 253; books of account, 62, 102; cross- 
examination, 125; custom and usage, 146; declara- 
tions, 186; declaration of testator, 506; declaration 
of wife, 166; documentary evidence, 506; exhibits 
to depositions, 506; expert testimony, 62, 230; im- 
peaching evidence, 38; judicial notice, 274; letters, 
146; maps, 82; master and servant, 186, 527; mining, 
425; negligence, 468; negligence of master, 336; or- 
dinance, 253; parol agreement, 425; parol evidence, 
38, 186, 206, 274, 294, 336, 506; personal injuries, 381; © 
privileged communications, 230; proof of hand- 
writing, 403; proof of signature, 294; relevancy, 146; — 
res gestz, 186, 230, 468; signature, 425; statutesof © 
sister State, 274; undue influence, 38; written mem- 
orapdum, 425. : 

Execution, claims by third person, 230; exemptions, ~ 
125, 230, 336, 358, 487; husband and wife, 274; injune | 
tion, 207; levy on equity of redemption, 187; re- 
citals, 38; return, 166; sale, 17, 102, 125, 147, 230, 336, 
381, 403, 449; supplementary proceedings, 336; ul — 
married man, 207. 

Execution Against the Person, validity, 527. 

Exemptions, construction of laws, 425; waiver, 425. 

Expert Testimony, competency of employee, 425. 

Extradition, fugitive from justice, 336. 

Extradition Proceedings, judgment of magistrate, 449. 

Factor, fraudulent conveyances, 359. Z 

False Imprisonment, arrest, 230, 403; justification, 253; © 
railroad detective, 859. % 

Federal Courts, 230, 381; appeal, 38; circuit court, 207, — 
425; circuit court of appeals, 39, 253; comity between — 
State and federal courts, 468; depositions taken in © 
State court, 315; diverse citizenship, 102, 125, 147; ~ 
error from State court, 231; federal question, 17; Bs 
following State practice, 403; form of pleading, 49; — 
imputed negligence, 102; judge, 17; jurisdiction, 17, 
166, 231, 336, 487, 527; jurisdiction of circuit courts of 
appeals, 39; jurisdiction of supreme court, 487, 506; ~ 
mandamus, 336; mortgage foreclosure, 403; review | 
on appeal, 207; State and federal courts, 295; State © 
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courts, 527; supreme court, 39, 254; terms of court, 
207; township bonds, 39. 


Federal Offense, bail bond, 231; conspiracy under fed- 


eral statutes, 403; improper use of mails, 295, 381, 
403; mailing obscene document, 488; postal laws, 
488; powers of United States commissioner, 207; 
robbery of mails, 39; violation of postal laws, 488; 
wrongful use of mails, 231. 


Fixtures, 102; what constitutes, 82, 359. 
Fraud, estoppel to assail, 207; laches, 468; pleading, 527; 


relief, 39. 


Frauds, Statute of, 39, 295; agreement for sale of per- 


sonalty, 336; contract, 207, 254; contract of employ- 
ment for one year, 125; contract relating to land, 
315; leases, 381; memorandum, 336; parol contract, 
62; promise to pay debt of another, 125; sale, 125; 
sale of fixtures, 125; sale of goods, 506, 527; trusts, 39. 


Fraudulent Conveyances, 39, 82, 125, 166, 187, 207, 337, 468, 


506, 527; action to set aside, 39, 102, 147; assignment 
for benefit of creditors, 488; assignment to debtor 
of accounts, 187; attachment lien, 125; bill of sale, 
82; change of possession, 125, 274, 337, 426; consider- 
ation, 315, 527; divorce, 449; evidence, 147, 187, 274, 
337, 381, 449, 527; husband and wife, 147; insolvent 
debtor, 274, 315; judgments, 231; knowledge of 
grantee, 337; marriage as a consideration, 315; par- 
tial illegality of consideration, 381; parties in pari 
delicto, 125; partnership, 426; preference by debtor, 
83; preferring creditors, 403; present debtor, 403; 
purchase of Jand with wife’s money, 83; recording, 
359; right of administrator to impeach, 254; rights 
of judgment creditor, 527; sale to bona fide pur- 
chaser, 207; stock, 337; subsequent creditors, 125; 
sufficiency of consideration, 295; title taken in 
stranger, 102; tort, 506; trust deed, 63; valuable con- 
sideration, 315; what constitutes, 506. 


Fraudulent Mortgage, enforcement, 527. 
Fraudulent Representations, 231. 
Garnishment, 39, 488, 507, 527; admissions, 274; by whom 


maintainable, 382; conflict of laws, 207; extent of 
garnishee’s liability, 147; interest in joint debt, 382; 
intervention, 528; liability as garnishee, 359; lia- 
bility of insurance agent, 103; lien, 426; payment as 
defense, 166; production of account books, 449; 
property liable, 147; receivers, 274; when lies, 382. 


Gift, bond, 449; deposit in savings bank, 359; express 


trust, 337; savings banks deposit, 337; solvency of 
donor, 359; by life tenant, growing crops, 231; of 
husband in fraud of wife, 39; of land, enforcement, 
83; inter vivos, delivery, 231. 


Guaranty, construction of contract, 315; parol evidence, 


426 


Guaranty of Credits, contract of insurance, 426. 
Guardian, action on bond, 507; appointment, 125; use 


of ward’s funds, 426. 


_ Guardian’s Deed, absence of confirmation, 528. 
Guardian of Infant, appointment, 39, 488. 
Habeas Corpus, custody of child, 426; jurisdiction, 147; 


jury trial, 39; persons in custody of State officers, 
147; sufficiency of petition, 528. 


Highways, dedication, 103, 187, 426; establishment, 167; 


obstruction, 103, 488; prescription, 63,125, 187; tele- 
phone company, 528; unopened streets, 231; vaca- 
tion, 17. 


Homestead, 17, 403; abandonment, 187, 231, 337, 426; act- 


ual residence, 488; allotment to widow and children, 
167; constituent of family, 426; conveyance, 337; con- 
veyance by husband, 488; conveyance or incum- 
brance, 231; deed to wife, 125; deed void as to the 
wife, 295; dower lands, 403; effect of divorce, 337; ex- 
tension of city limits, 39; family, 83; increase in 
value, 147; incumbranee, 449; intent, 468; intention, 
449; married woman, 103; mechanic’s lien, 337; mort 
gage, 315; mortgage for improvements, 449; occu- 
pancy, 426; partition, 207; payment of mortgage, 
295; possession under contract of purchase, 507; 
reservation in conveyance, 207; rights of widow and 
children, 17; rights of wife, 337; sale on execution, 
147; sale on judgment, 426; selection, 315; tenancies 











in common, 125; vendor's lien, 488; filing of decla- 
ration, 426. 


Husband and Wife, 231; actions between, 337; ante- 


nuptial agreement, 337, 359; assignment of wife's 
property, 449; community, 507; community creditor, 
528; community property, 39, 63, 147, 281, 337, 426; 
contracts between, 403; conveyance of wife’s land, 
488; deeds, 207; deed to wife, 337; estate by curtesy, 
528; estate by entirety, 83, 147; fraudulent convey- 
ance, 231; homestead, 125; husband as wife’s agent, 
359; insurance on life of husband, 63; life insurance 
payable, 295; minority of husband, 488; mortgage, 
403 ; necessaries for wife’s children, 528; possession 
by husband of wife's land, 63; right of action against 
husband, 528; right of husband’s creditors, 337; sale 
by husband, 125; separate property of wife, 337, 426; 
tenants by entirety, 254; wife’s separate estate, 359. 


Infant, purchase, 382. 
Injunction, abutting owners, 359; action on recogni- 


zance bond, 254; actual notice, 528; appeal, 274; 
bond, 126, 147, 338, 426, 488; complainant as a wrong- 
doer, 382; conspiracy, 488; contempt of court, 63; 
dissolution, 274; effect of appeal, 295; eject- 
ment, 63; electric railroad on highway, 39, erection 
of building, 507; inequitable contract, 359; irrigation 
contract, 17; landlord and tenant, 382; location of 
wooden building in fire limits, 528; motion to dis- 
solve, 488; pleading, 274; preliminary injunction, 
167; receiver, 426; regulation of weights by city, 17; 
right of corporation, 254; surface water, 315; tres- 
pass to land, 274. 


Insane Persons, guardians, 231; party to action, 231; 


power of attorney, 427. 


Insolvency, collateral securities, 528; mortgage lien, 


254; pledge, 83; secured creditor, 528; validity of 
preferences, 338; what constitutes, 488. 


Insurance, action, 274, 489; actions on policy, 315, 403; 


action prematurely brought, 489; agent, 426; ap- 
praisers, 315; arbitration clause, 359; assignment of 
policy, 187; authority of insurance agent, 528; breach 
of condition, 338; brokers, 507; building, 468; condi- 
tions, 17, 63, 103, 126, 231, 274, 315, 338, 426, 529; condi- 
tion as to additional insurance, 315; condition as to 
ownership, 207; conditions of policy, 232, 316, 338; 
consideration, 528; construction of policy, 359; 
contract, 382; damage by explosion, 274; delivery 
of policy, 83; effect of representations, 295; execu- 
tion of policy, 382; failure to disclose incumbrance, 
838, 489; false statements in application, 338; for- 
feiture, 295; fraudulent representation, 528; increase 
of risk, 275; insurable interest, 469; interest of hus- 
band in wife’s house, 187; iron safe clause, 382; lim - 
itation of action, 469; limitation of suit, 338; limita- 
tion of time, 427; live stock, 382; misrepresentations, 
295, 507; mortgage clause, 359, 382; notice of loss, 167, 
449; oral contract, 489; ownership of property, 507; 
permission to make alterations, 528; pleading, 427; 
powers of agent, 232; premium, 528; proofs of loss, 
39, 232; renewal of policy, 232; rights of assignee of 
fire policy, 449; sale of insured property, 295; total 
loss, 295, 403; vacant premises, 489; verbal contract, 
507; waiver of conditions, 126; waiver of written 
proofs of loss, 528; warranties, 403; powers, 254; tax- 
ation, 359; additional insurance, 83; iron-safe clause 
187 ; reformation, 427; warranties, 39. 


Interest, usury, 338. 

Interpleader, necessary allegations, 103. 

Interstate Commerce Law, carriers, 450. 

Intoxicating Liquors, 17; evidence, 427; illegal sale, 40, 


126, 147, 382; 229; indictment, 427; license, 232; lien for 
license tax, 507: liquor laws, 450; liquor license, 167; 
local option law, 316, 529; maintenance by wife of 
liquor nuisance, 167; petition for liquor license, 338 ; 
prescription, 197; sale, 126, 450; sale by druggist, 103, 
338; sale by physician, 529; sules by social club, 126; 
sales to minor, 187; saloons, 382; statutes, 275; Sun- 
day, 469; to whom sold, 187; unlawful sales, 147. 


Joint Tort Feasors, contribution, 17. 
Judgment, 40; against executrix, 507; allotment of 


dower, 439; appeal, 207; by confession, 126; by de 
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fault, 126, 167, 427; collateral attack, 40, 126, 208, 232, 

254, 316, 388, 359, 360, 382; confession, 40, 83; cor- 

rection, 126; default, 529; effect on lien, 232; eminent 
domain, 489; equitable relief, 338 ; foreign judgment, 
17, 232; in an action against obligors, 489; injunction, 
187, 232, 427; insane person, 507; insane surety, 338; 
liability of heir, 103; lien, 40, 103, 126, 360; lien on 
homestead, 126, 232; justice court, 126; obtained by 
fraud, 232; of sister State, 404; payment, 427; pay- 
ment in gold ’coin, 40; pleading, 63, process, 148; 
rendition, 427; res judicata, 63, 126, 254, 382, 404, 450, 
489 ; 529; restraining execution, 126; revival, 360, 450; 
supplemental bill to amend, 450; usury as a defense, 
108; vacation, 275, 404; validity, 187, 450. 

Judicial Notice, intoxicating liquors, 83. 

Judicial Sale, 469; collateral attack, 148; liability of de- 
faulting bidder, 187; money in hands of officer, 404; 
notes, 103; validity, 338; when set aside, 83. 

Jury, peremptory challenge, 338. 

Justice of the Peace, immunity from civil liability, 529. 

Kidnapping, what constitutes, 427. 

Laches, charitable trusts, 254. 

Landlord and Tenant, 275; assignment of lease, 63, 126; 
assignment of lessee’s covenant, 167; constructive 
eviction, 83; construction of lease, 529; covenants 
of lessee to repair, 469; dangerous premises, 232; 
distress, 40; estoppel to deny landlord’s title, 148; 
eviction 40; lease, 103, 188, 338, 427, 469; lien, 838, 427; 
lien on crops for rent, 295,507; recovery of posses- 
sion, 489, 529; rent, 63, 103, 275; tenancy, 40, 339, 382; 
trade fixture, 489. 

Libel and Slander, 17; action by corporation, 126; evi- 
dence, 83, 167, 450; false reports of business standing, 
103; justification, 63; pleading, 208; privileged com- 
munications, 126, 167, 316, 339; publication, 208, 295, 
427. 

License, parol license, 103. 

Lien, laborer’s lien, 275, 529; logs and logging, 254; 
stable keeper. 

Life Insurance, 188; assignment of policy, 507; bene- 
ficiaries, 104, 427; certificate, 188; conditions, 167; 
construction of policy, 316; forfeiture, 316; gift, 382; 
mutual benefit society, 339; parties, 450; payment of 
premiums, 450; presumption of death, 254; rights of 
creditors, 232; suicide of insured, 208, 339, 427; sur- 
render, 339; stipulation against suicide, 83. 

Limitation of Actions, 40, 469; absence from State, 254; 
accounting, 232; acknowledgment of debt, 232, 529; 
action against devisee, 489; adverse possession, 360; 
libel, 404; claim for money collected, 529; conceal- 
ment, 383; county bridges, 17; conversion, 529; 
county warrants, 339; covenants, 63; damages to 
abutting property owner, 295; domestic judgment, 
232; enforcement of dower, 232; executory contract, 
427; fraud, 63; judgment, 148, 295; indorsement of 
negotiable note, 427; married women, 296; mortgage, 
63; mutual indebtedness, 232; non-resident, 450; per- 
sonal injuries to wife, 104; proof of payments on 
notes, 360; running of statute, 316; statute, 17; trust, 
188. 

Lost Deed, proof, 450. 

Malicious Prosecution, 104; burden of proof, 507; civil 
suit, 275; malice, 529; probable cause, 126, 208, 360, 
507; rule of contempt, 268. 

Malpractice, evidence, 507. 

Mandamus, 469; constitutional law, 275; collateral at- 
tack of judgment, 188; jurisdiction, 28, 383; levy of 
tax, 254; payment of disputed claim, 83; pleading, 
629; removal of county seat, 233; validity, 339; when 
lies, 296, 

Marine Insurance, negligent navigation, 233. 

Maritime Liens, watercrafts, 18. 

Marriage, 360; antenuptial agreement, 233; breach of 
promise, 40, 427; validity, 40. 

Marriage Settlement, consideration, 40; revocation, 
489. 

Married Woman, 254; contracts, 63; damages, 339; deed, 

296; exemptions, 167; mortgage of separate estate, 

404, 428; personal injuries, 167; right to sue, 233; sep- 








arate estate, 40,148, 296; surety on note, 275; wife’s 

separate estate, 40. 

Master and Servant, 40; action for injuries, 339; as. 
sumption of risk, 63, 127, 148, 188, 233, 339, 360, 428, 469, 
529, 530; conspiracy, 104; contract of employment, 
148, 233, 428; contributory negligence, 127, 339, 428; 
death of servant, 383; defective appliances, 117, 167, 
275, 316, 428, 489; employment, 469; fellow-servant, 68, 
127, 208, 233, 450, 507, 530; independent contractors, 
489; injury, 40, 167, 233, 316, 404, 428; injury to em. 
ployee, 254, 339, 383, 489, 508, 530; liability for sery- 
ant’s tort, 83; negligence generally, 41, 83, 84, 104, 
127, 148, 168, 233, 334, 360, 383, 428, 490; personal injury, 
469, 530; physicians, 84; pleading, 233; railroad com- 
panies, 168, 208, 339; term of employment, 383; vice. 
principal, 234, 404; when relation exists, 530; wrong- 
ful discharge, 530. 

Mechaniec’s Lien, amendment, 360; architect, 508; as- 
signment, 148; building contracts, 188; claim, 469; 
completion of contract, 428; construction of con- 
tract, 275; contract, 63, 383; eontractor’s bond, 296; 
elevator part of building, 450; enforcement, 340, 
383, 530; evidence to support, 530; findings, 104; fore- 
closure of mortgage, 383; homestead, 404; inter. 
pleader, 234; jurisdiction, 383 ; liability of contractor, 
127, 2(8; liability of owner, 340; limitations, 84; ma- 
terials furnished, 255; mortgage, 168, 234; notice, 208, 
254, 275, 340; owner, 508; payment by note, 428; 
priorities, 18, 64, 234, 275; public bridge, 255; public 
building, 277; rights of subcontractor, 41, 234; service 
of summons, 340; surety on icontractor’s bond, 360; 
time of filing, 41, 234; waiver, 64,530; who are con- 
tractors, 508, 530. 

Mines and Mining, 18, 127, 340, 530; authority of agent, 
41. 

Mistake, signature of paper, 234. 

Monopoly, action for accounting, 383. 

Mortgage, 41; acknowledgment, 428; action to fore- 
close, 234; after-acquired title, 428,490; alteration, 
234; appointment of receiver, 296; cancellation of, 
64; consideration, 490; construction, 383, 428; deed 
absolute in form, 428; defective title, 404; delivery, 
581; foreclosure, 18, 84, 127, 147, 168, 188, 275, 276, 316, 
340, 383, 384, 428, 429, 490, 508, 531; forgeries, 384; grow- 
ing crops of tenant, 384; husband and wife, 384; in- 
nocent assignee, 531; lien, 296; homestead, 531; mer- 
ger, 64, 508; note, 234; payment, 234, 296; personal 
liability of mortgagor, 384; power of sale, 469; pre 
sumption, 168; property covered, 428; quitclaim as 
release, 384; redemption, 208, 276, 296; reformation, 
127, 429; res judicata, 451; right to foreclose, 531; 
sale under power, 41, 360,531; seizure of property, 
234; subrogations, 64, 340, 360, 451; survivorship, 469; 
transfer of mortgaged property, 276; wife’s separate 
estate, 384. 

Municipal Bonds, elections, 104, 127; validity, 84. 

Municipal Corporations, 41; abolishing oftice by reso- 
lution, 235; action to abate nuisance, 127, 490; addi- 
tional territory, 360; alteration of highways, 148; 
annexation of land, 18; assessment, 18, 360, 508, 509; 
bids for public improvements, 531; bonds, 84; build- 
ing committee, 168; change of grade of streets, 104, 
276, 340, 361, 384, 451; charter, 127; charter powers, 
235; city officer, 531; city ordinance, 235; closing 


street, 490; construction of walks, 340; contracts, © 


64, 84, 188, 276, 384, 490; contractor’s bond, 340; com 
trol of streets, 255; damages from fire, 148; defective 
sidewalk, 41, 104, 128, 490; defective streets, 41, 104, 
276, 296, 490, 531; election, 429; eminent domain, 29; 
estoppel, 41; excavation of streets, 128; execution, 
208; exemptions, 18; fire department, 64; fixing 
salaries, 42; grading streets, 429, 508; grant of street 
franchise, 346; injury to private property, 361; im 
toxicating liquors, 128; judgment, 531; liability om 


warrant, 384; license ordinanee, 235; limitation of © 
power to contract, 128; liquor license, 404; local im — 


provement, 531; misnomer in pleadings, 384; negli- 
gence, 148, 508; obstructions in streets, 188; officers, 
316; ordinances, 188, 208, 255, 361, 384, 508; paving 
ordinances, 84; payment of claims, 451; powers, 
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64, 84, 168, 235, 340, 490, 582; privilege tax on trades, 
404; public health, 429, 5381; public improvements, 
128, 208, 384, 429, 531; rights in streets, 188; salary of 
policeman, 296; school districts, 276; segregated ter- 
ritory, 18; sidewalks, 104, 128; special assessments, 
340, 508; streets, 18, 340, 429, 508; street railroads, 451; 
surface water, 296; torts of servants, 276; treasury 
warrants, 384; void ordinance, 64; water companies, 
209, 255. 

Mutual Benefit Insurance, assessments, 429; forfeiture 
of policy, 509; limited liability, 470; membership 
certificate, 128; non-payment of assessments, 168; 
waiver of conditions, 104; when insured, 532. 

National Bank, action for money loaned, 340; dissolu- 
tion, 296; distribution of assets, 384; insolvency, 429; 
liability of stockholders, 188, 235; receiving usurious 
interest, 42; stock, 255; subscriptions and capital, 
451; ultra vires contract, 185. 

Naturalization, 361. 

Negligence, assnmption of risk, 64; burden of proof, 
451; child, 532; city ordinance, 532; comparative 
negligence, 235; contributory negligence, 18, 85, 104, 
235, 255, 470, 509; damages, 168, 384; dangerous prem- 
ises, 341, 384, 509, 682; defective highways, 149, 404; 
electric companies, 296; evidence, 85, 235; expert 
testimony, 128; fast driving, 297; gas companies, 
405; imputed negligence, 42,532; independent con- 
tractor, 64, 297; instructions, 470; liability of re- 
ceiver, 128; natural gas, 168; obstructing street, 168; 
personal injuries, 276; pleading, 341; presumption, 
496; province of jury, 532; proximate cause, 255, 470; 
railroad employee, 188; reservoir, 42; risk, 168; 
scope of employment, 385; street car crossings, 470; 
telephone company, 532; trespassing child, 42, 470. 

Negotiable Instruments, 276; accommodation paper, 
42, 64, 104, 168, 451; action on note, 105, 122, 149 233, 255, 
451, 470; bills and notes, 85; bona fide purchaser, 18, 
128, 429, 470, 509; checks, 532; collateral note, 317; 
commercial paper, 18; contract between sureties, 
189; defenses, 209; discount of note, 235; drafts, 128; 
extension of note, 341, 405; forged renewals, 429; 
guaranty, 532; indorsement, 64, 85,128, 168, 341, 385, 
532; joint action on note, 235; joint makers, 256; 
legality, 256; liability of surety, 297, 405; material 
alteration of note, 149; maturity, 509; negotiability, 
169; notice of protest, 105; parol evidence, 361; pay- 
able at bank, 385; promissory note, 19, 42, 85, 105, 128, 
149, 189, 203, 235, 297, 317, 451, 470, 490, 507, 532; protest, 
532; recovery, 533; renewal of note, 189; rights of in- 
dorsee, 533; sealed note, 405; signed in blank, 385; 
stipulation for attorney’s fees, 149; surety on note, 
189, 533; usury, 276; validity of note, 297. 

New Trial, imposing conditions, 64; newly-discovered 
evidence, 385, 429, 470; power of equity to grant, 297; 
review, 129; special issues, 533. 

Nuisance, 42, 105; abatement, 105; indictment, 317; in- 
junction ; 470; liability for erection, 42; obstruction 
of navigable stream, 341; prescription, 276. 

Office and Officers, absence from office, 235; appoint- 
ment and removal, 341; civil liability, 430; clerks of 
probate courts, 385; commissioner of elections, 129; 
discharge, 189; election, 385; eligibility of minor, 
123; estoppel to question creation, 19; funds, 385; 
malconduct in office, 129; recovery of salary paid in 
excess, 169; refusal to obey statutes, 209; reward for 
arrests, 129; state officers, 276; treasurer, 42; vacan- 
cies, 341. 

Parent and Child, custody of child, 129; presumption, 
256; services of child, 169; support of child, 64. 

Partition, 405, 491; action by heir, 42; chancery court, 
169; joint patentees under parol contract, 129; judg- 
ment, 430; limitations, 430; of personalty, 235; parol 
partition, 105; riparian proprietors, 256; sale, 129, 
297, 533; substitution, 129; tenants in common, 209; 
waiver of homestead, 129; wife’s agreement, 491. 

Partnership, 209, 236, 430, 451, 509; accounts, 256; ac- 
counting, 235, 341; assets, 19; assignments, 64; books 
of account, 149; construction of agreement, 235; con- 
tract, 276; death of partner, 42; dissolution, 169, 256, 
470, 533; dower in partnership realty, 105; evidence, 





430; firm debts, 19, 509; individual debts, 42; judg- 
ment, 189; liability of partner, 256, 533; lien, 533; 
mortgage, 209; ostensible partner, 385; payment of 
individual debts, 85; power of partner, 189, 317; re- 
sulting trust, 256; sale of firm business, 42; settle- 
ment, 149, 169; surviving partner, 189; validity, 144. 

Party Walls, contract, 361. 

Payment, acceptance of notes, 189; lien on machinery, 
341; notice of assignment, 405; presumption, 341; 
receipts, 256. 

Payment by Note, presumption, 470. 

Peddler’s License, interstate commerce, 149. 

Physicians, statutory regulations, 129. 

Pleading, action, 149, 341; aider by verdict, 341; amend- 
ment, 277, 491; cqyenant of warranty, 317; descriptio 
persone, 236; granting relief not asked, 189; negli- 
gence, 19; non est factum, 236; pleading, payment, 
470; res judicata, 42;sham answer, 277; variance, 
256. 

Pledge, 491; bill of lading, 209; collateral security, 341, 
385; conversion, 297; note as collateral, 65; of cor- 
porate stock, 169; of crops, 42; property of another, 
533; sale of pledged property, 430; when title passes, 
430. 

Power of Attorney, 85; construction, 65; contracts, 236; 
limitations, 85; principal and agent, 297. 

Practice, dismissal, 491. 

Presumption, foreign law, 129; of death, 470. 

Principal and Agent, 341; admission, 236; agency, 341, 
430; authority of agent, 43, 385, 430, 491; broker, 341; 
commission, 277; consideration, 256; contracts, 342, 
533; evidence, 149; pleading and proof, 43; powersof 
agents, 361; proof of agency, 430; purchase of lands, 
405; ratification, 43, 297, 342, 471; unauthorized act of 
agent, 405. 

Principal and Surety, 385; action on appeal bond, 385; 
bonds, 471; contractor’s bond, 509; foreclosure of 
mortgage security, 317; indemnity, 342; liability of 
surety, 430; note, 149; official bond, 277, 317; partner- 
ship, 342; replevin bond, 533; release of surety, 342, 
451; right to securities, 385; subrogation, 256; sure- 
ties, 451; waiver of rights, 105; wife as surety, 129. 

Process, abuse of, 169; service, 43, 65, 105, 169, 209, 277; 
summons, 342, 405. 

Prohibition, 43; constitutional law, 277; pleading, 129; 
private person, 209; when granted, 342; when lies, 
342. 

Public Lands, bona fide purchaser, 43; boundaries, 533 ; 
constable’s deed, 189; contending claimants, 471; 
contest between settlers, 386; conveyances, 65; de- 
cisions of land department, 491; donation home- 
stead, 533; estoppel, 43, 236; homestead, 19, 297, 491; 
lands acquired by State for canal, 189; mortgages, 
385; patent, 533; railroad rights of way, 43, 451; re- 
linquishment of claim, 129; riparian rights, 430; 
State lands, 386; trespass, 361. 

Quieting Title, action, 43; bill, 471; burnt record, act, 
65; evidence, 129, 189; parties, 317; re-euacting stat- 
ute, 317. 

Quo Warranto, forfeiture of franchise, 430; limitations, 
491; trial of title to office, 277. 

Railroad Aid Bonds, conditions, 471; validity, 430. 

Railroad Companies, 342; accidents at crossings, 19, 65, 
149, 236, 405, 430, 509; assault by depot policeman on 
passenger, 65; carrying passengers beyond destina- 
tion, 129; charter powers, 361; child, 534; complaint 
showing contributory negligence, 149; condemna- 
tion, 297, 342; consolidation, 431, 471; constitutional 
law, 386; contributory negligence, 256, 317, 343; cross- 
ing, 48, 236, 430, 491, 509; death of fireman, 43; deed 
for pumping station, 297; depot grounds, 189; dis- 
crimination against express companies, 386; due 
process of law, 236; easement in crossing, 509; 
ejection of passenger, 149; electric railway, 129, 189, 
277; 451, 491, 583; elevated railroad, 342; evidence, 
430; fires, 19, 43, 65, 129, 209, 217, 236, 256; foreclosure 
sale, 189, 237; foreign competing lines, 105; grant of 
free transportation, 431; injury, 44, 65, 85, 130, 149, 
169, 236, 237, 256, 297, 491,534; killing stock, 130, 257, 
886, 471, 534; lease of right of way, 85; liability for 
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fires, 452; location of road, 491; municipal corpora- 

tions, 342, 361; negligence, 44, 65, 85, 150, 209, 256, 342, 
361, 386, 533; obstruction of public road, 533; occupa- 
tion of private land, 169; officers, 65; operation in 

city, 431; parent and child, 65; plantation crossing, 
471; preference of claims, 237; private way, 534; 
proof of incorporation, 317; public crossing, 491; 
purchase of parallel lines, 471; receivers, 277; regu- 
lation by State, 534; right of way, 19, 44, 85, 180; sale 
of bonds, 130; separate coach act, 342; signals, 237; 
street railway, 130, 150, 169, 189, 237, 361, 386, 405, 431, 
491; surface water, 361; trespasser, 105, 169,451; use 
of track as footway, 342; willful killing of person on 
track, 534. 

Real Estate Agent, authority to s@il land, 491; commis- 
sion, 85, 105, 130, 237, 386, 471, 491. 

Receivers, 106; action by foreign receiver, 130; appoint- 
ment, 85, 277, 297, 431; contracts, 65, 150; for property 
of debtor, 297; injunction, 452; interference with 
possession, 298; joinder as parties, 130; liability for 
money lost, 44; notice to adverse party, 257; of cor- 
poration, 65; repudiation of executory contracts, 
317; sale of business, 130; trustee for creditors, 237. 

Record, of instrument, 237; of mortgage, 386; unre- 
corded deed, 237. 

Reference, action on contract, 298; appointment of 
referees, 170; power of referee, 44; report of referee, 
170; right to jury trial, 130. 

Rehearing, suspension of judgment, 85. 

Release and Discharge, 44; consideration, 19; compro- 
mise settlement, 534; ratification, 343; rescission 
for fraud, 471. 

Religious Society, church litigation, 44; injunction, 
431; mechanics’ liens, 452; removal of trustees, 44. 

Removal of Causes, 257; appearance, 361; citizenship, 
86; civil action, 534; criminal prosecutions, 534; di- 
verse citizenship, 491; federal question, 106, 343, 509; 
jurisdiction, 44; petition, 190; separable contro- 
versy, 534; suits against federal officers, 209; time 
of application, 106; time of removal, 86. 

Replevin, affidavit, 130, 170; attaching creditors, 492; 
defense to liability on bond, 534; demand, 44; dis- 
missal, 431; evidence, 190; fraud, 431; of securities, 
150; ownership, 257; parties, 130; pleading and 
proof, 343; possession, 237; right to possession, 19; 
undivided interest in crops, 405. 

Replevin Bond, action, 509. 

Res Judicata, 44, 277, 317, 386; decree of State court, 19; 
divorce, 170; enjoining enforcement of judgment, 
106; material issues, 65; void condemnation pro- 
ceedings, 366. 

Revivor of Judgments, scire facias, 452. 

Sale, acceptance, 257; action, 209; appropriation, 387; 
auction sale, 44; bona fide purchaser, 405; breach of 
warranty, 106, 405, 431, 471; buying through broker, 
298; by broker, 431; by insolvent, 66; condition sale, 
44, 130, 210, 237, 361, 452; construction of contract, 86, 
431; construction of warranty, 343; consummation, 
257; contract, 45, 257, 534; default in payment, 386; 
defenses, 19; delivery, 19, 170, 209, 298, 387; evidence, 
362; fraud, 190, 318, 362; guaranty, 510; implied war- 
ranty of title, 170; manufacture from sample, 431; 
of business, 257, 277; of corporate stock, 66; of 
goods, 45; of infant’s property, 257; of land, 362; 
of lumber, 318; option to return goods, 86; of per- 
sonalty, 45; of stocks, 471; of timber, 131; parol evi- 
dence, 387; partnership, 452; principal and agent, 
492; rescission, 19, 170, 343, 405, 431; right of buyer to 
rescind, 471; standing timber, 387; undue influence, 
150; vesting of title, 45, 210; warranty, 106, 210, 343, 
362, 510. 

Scire Facias, mechanic’s lien, 237. 

Schools and School Districts, appointment, 19; appor- 
tionment of town funds, 492; officers, 210, 257; right 
to license fees, 510; teachers, 277; whipping scholar, 
131; wrongful exclusion, 387. 

Seduction, evidence, 237; good repute, 237. 

Set-off, 318; fraud in sale of land, 106; when allowable, 

492. 











Sheriffs, liability, 45; writ of replevin, 471; wrongful 
execution, 190. 

Slander, communications to officers, 237; complaint, 
298; evidence, 343; imputing unchastity, 45; malice, 
131; of female, 150. 

Specific Performance, 45, 210, 277, 343, 510; contract, 298, 
471; defenses, 20; description, 584; equitable relief, 
150; evidence, 131; marketable title, 510; parol con- 
tract as to land, 387; rescission of contract, 237; re- 
straining conveyance, 131; transfer of, stock, 190. 

State Officers, powers, 237. 

Statute, adoption of existing statute, 534; amendment, 
318; authentication, 190; construction of statute, 66; 
enactment, 492, 535; repeal, 298, 535; time of taking 
effect, 406. 

Subrogation, 257; lien on land, 86; mortgages, 210; pay- 
ment by widow of husband’s debts, 20. 

Sunday Law, barbering, 238. 

Taxation, 362; assessment, 150, 535; bank, 210, 362; be- 
quest, 257; corporate charter, 362; corporations, 
492; credits held by resident trustees, 535; excuse 
for non-payment, 170; exemptions, 362, 431, 492, 510; 
leased lands owned by municipal corporation, 472; 
manufacturer, 318; merchant’s privilege tax, 293; 
municipal corporations, 170; of bank stock, 45, 150; 
of corporations, 387, 535; of personalty, 535; of street 
railroads, 45; payment of taxes, 432; personal prop- 
erty, 106,535; privilege tax, 362; redemption from tax 
sale, 238; restraining collection, 131; sales, 150, 318; 
situs, 86; special assessment, 318, 343; tax on ped- 
dlers, 472; theaters and shows, 131; trust property, 
887; void taxes, 432. 

Tax Deed, cloud on title, 298; time of issuing, 86; 
validity, 387. 

Tax Sale, &, 190, 257; description of land, 131; man- 
damus, 432; purchase by owner, 190; purchase by 
county, 257; validity, 131. 

Tax Title, 45, 406; acquisition by mortgagee, 535; ten- 
ants in common, 535; who may acquire title, 535. 
Telegraph Company, damages, 20, 238; delay, 238, 318; 
error in message, 318; failure to deliver message, 
45, 131, 387, 406; government messages, 45; liability 
for delay, 535; limiting liability, 66; mental anguish, 
387; negligence, 298, 492; non-delivery of message, 

238; telegram, 66. 

Telephone Companies, location of line in highway, 
452. 

Tenants in Common, lease by one, 348; mining claims, 
387; purchase of outstanding title, 20. 

Tender, contract of pledge, 387; running of interest, 
343. 

Torts, injuring plaintiff's business, 190. 

Towns, bridges, 45; claims against, 150; liability for 
torts of officers, 362. 

Trade-marks, descriptive words, 343; good will, 66; in- 
fringement, 535; misrepresentation, 106. 

Trade-name, injunction, 210. 

Trespass, by whom maintainable, 170; cutting timber, 
106; damages, 472; defense, 66; equity, 343; ex- 
emplary damages, 210, 387; herding sheep, 238; in- 
structions, 131; judgment in unlawful entry, 343; on 

real property, 106; rights of wrong-doer to main- 
tain, 344. 

Trespass to Try Title, defenses, 131. 

Trial, challenge to jurors, 510; charge on weight of evi- 
dence, 298; civil cases, 535; cross-examination, 106; 
de novo, 472; directing verdict, 344; document in 
evidence, 432; evidence, 66; exceptions to instruc- 
tions, 387; findings by court, 257; impeaching wit- 
ness, 318; inspection of documents, 66; instruc: 
tions, 387; jurors, 190, 258; limiting number of 
witnesses, 238; motion for verdict, 278, 510; propo- 
sitions of law, 258; special verdict, 150, 535; venue, 
387; view by jury, 472. 

Trover and Conversion, 66; amendment, 535; by pur 
chaser, 170; junior mortgagee, 45; landlord’s lien, 
432; possession, 238; repledge of collateral paper, 
278. 

Trust and Trustee, 131; estoppel, 510; accounting by 


trustee, 20; agreement to pay interest, 344; chari- 
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ties, 20; construction of deed, 492; creation, 258; 

election, 86; enforcement in equity, 45; equity juris- 

diction, 278, 362, evidence, 387; express trusts, 472, 

510, 5385; failure of trustee to act, 45; for married 

woman, 406; implied trust, 210; in realty, 46; mort- 

gage, 86; parol trust, 131; principal or income, 452; 

purchase at judicial sale, 45; purchase by trustee, 

278; resulting trust, 86, 238, 358, 318, 472, 492, 535; vol- 

untary trusts, 510. 

Trust Deed, construction, 452; foreclosure, 432; rights 
of non-accepting beneficiaries, 66. 

Trust Funds, deposit, 238. 

Unlawful Detainer, defenses, 406. 

Usury, as a defense, 472; contract to release debt in 
case of death, 278; equitable relief, 278; foreign stat- 
ute, 46; forfeiture of interest, 472; intent, 344; inter- 
est, 258; joint note, 344; note, 406; recovery from na- 
tional bank, 238; what constitutes, 190 

Vendor and Purchaser, 210, 258, 452, 492; adverse posses- 
sion, 298; agreement to convey land, 170; bona fide 
purchasers, 131; breach, 344; conditions of sale, 46; 
constructive notice, 388; contract, 46, 258, 298, 388, 
492; deed, 472; deficiency, 536; delay of purchaser, 
131; delivery of void deed, 106; ejectment, 238, 258; 
executory contract, 190; failure of consideration, 
388; forfeiture, 106; interpretations of contract, 406; 
land certificate, 406; land contract, 190; legal title, 
170; landlord’s lien, 318; lien, 388; misrepresenta- 
tions by vendor, 452; notice, 132; parol contracts for 
exchange of land, 536; parol sale of land, 258; plac- 
ing deed and notes in escrow, 536; purchase money, 
432; rescission, 46, 388; sale of land, 20, 46, 86, 170, 210, 
492, 586; specific performance, 132, 344, 406; subroga- 
tion to vendor’s lien, 406; vendor’s lien, 210, 510. 

Vendor’s Lien, 492; burden of proof, 170; enforcement, 
362; foreclosure, 46; parol evidence, 190; priority, 
132. 

Venue, change, 20; undue influence, 432. 

Warehousman, negligence, 182; receipts, 388. 

Waters and Water Courses, 258; accretion, 238, 318; dam, 
210; damages, 210; diversion, 132; fishways, 298; ice, 
432; injunction, 318; irrigation, 150, 190, 388, 510, 536; 








obstruction, 388; navigable waters, 66; percolating 

waters, 452; pollution, 472; riparian owners, 106, 210; 

riparian rights, 46, 238, 432, springs, 238; surface 

water, 432, 536. 

Water Company, furnishing polluted water, 258. 

Way, right of, 238. 

Wills, 132, 170; action for construction 20; after-ac- 
quired land, 344; alterations, 492; ambiguous pro- 
visions, 406; attestation, 132, 278, 432; bequests, 258; 
charitable bequests, 536; charitable use, 86; charge 
on real estate, 536; construction, 132, 150, 278, 298, 
432; contest, 66,536; delusion of testator, 388; de- 
scription of devisees, 132; devise, 20, 46, 238, 318, 388, 
406, 472; effect as conveyance, 452; estate of decedent, 
318; estoppel, 46; execution. 388, 510; executory de- 
vise, 482; exercise of power, 406; form of will, 2388; 
holographic will, 406; interpretation, 432; letter, 132; 
life estate, 362, 536; life tenants and remainder-men, 
344; “living children,” 406; mental capacity, 278, 
344, 588; nature of estate, 132, 258, 362, 472, 536; owner 
of life estate, 278; personal effects, 482; powers of 
trustee, 388; precatory trust, 472; probate, 258; pro- 
vision, 66, 258; reformation, 278; revocation, 86, 190, 
362; rule in Shelley’s case, 20; sale of land by ex- 
ecutor, 46; testamentary capacity, 132, 278, 298; 
trusts, 46, 66; validity, 472; what constitute, 536; 
widow, 510; witness, 510. 

Witness, child, 278; claim against decedent's estate, 452; 
competency, 258, 278; conversation with decedent, 
46; credibility, 66, 210; cross-examination, 472; effect 
of impeachment, 492; facts equally within dece- 
dent’s knowledge, 298; fees, 258; husband and wife, 
278; impeachment, 132, 472, 536; incriminating testi- 
mony, 536; juror, 344; payment to deceased admin- 
istrator, 20; privileged communications, 132, 150; 
transactions with decedent, 20, 46, 170, 238, 388, 432, 
472; refusalto be sworn, 36; when interested ad- 
versely to estate, 344. 

Writs, service by publication, 233. 

Writ of Error, when lies, 132. 

Wrongful Garnishment, evidence, 466. 








